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ABANDONMENT. See ConstituTionaL Law, 3. HOMESTEAD, 3, 4, 
5, 6, 7, 14. 

1. A citizen of Texas, owning a homestead in this state, left the 
state in 18f8 with his wife, declaring his dissatisfaction with the 
government, expressing his intention not to return, and removed 
to Tuspan, Mexico. He returned to this state in 1873 and died in 
1878, but never occupied again his former homestead. In a contest 
between a purchaser of the homestead at execution sale in 187 
and the widow and children of the deceased husband claiming 
homestead rights, held, 





(1) The homestead was abandoned and homestead rights lost. 

(2) The power of the husband to bind his children by abandon- 
ment of the homestead is clear, and the rights of the wife were 
lost by her voluntarily leaving the homestead and accompanying 
the husband when he abandoned it. Smith v. Uzzell, 315. 

2. Long continued absence from the place once occupied as a 
homestead can be looked to by a jury only for the purpose of ascer- 
taining the intent with which the removal from it was made. 
Cline v. Upton, 319. 

3. The fact of removal from the homestead, coupled with an in- 
tention never to return to it as such, constitutes abandonment, and 
nothing less does. Id. 

4. Though no length of absence from a homestead will constitute 
an abandonment thereof, unless there be an intention not to return 
to it, yet an absence may be so long continued, and under such 
circumstances, that a jury would be authorized to find that the in- 
tention never to return and again use the homestead existed. TJd. 

5. Homestead rights are lost by an abandonment with intention 
at the time of removal not to return, and the length of such ab- 
sence is not material; if the intention to abandon continued until 
the rights of a purchaser at execution sale attached, the title vests 
in the purchaser. Id. 

6. See opinion for charge of court on the subject of abandonment 
held error. Id. 


ACCOMMODATION PAPER. See Promissory NOTE, 1. 
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ACKNOWLEDGMENT. 

1. The certificate of acknowledgment of a deed by a married 
woman is defective if it fails to show that the instrument was ex- 
plained to her by the officer, and that she then acknowledged it to 
be her act, and declared that she wished not to retract it. Ruleman 
v. Pritchett, 482. 


ACTION. See ASSIGNMENT, 1, 2, 3. CoUNTY CLERK, 2. ESTOPPEL, 3. 
Heirs, 1,2. RatLway CoMPAny, 16. 

1. After one railroad company has consolidated with another as 
allowed by their respective charters, and authorized and confirmed 
by legislative acts conferring all rights, powers and privileges be- 
longing to either on the new company thus formed, all liabilities of 
either can thenceforward only be enforced against, and in the name 
of, the consolidated company. Indianola R'y Co. v. Fryer, 609. 


ADMINISTRATION. See EXECUTORS AND ADMINISTRATORS. 
ADMINISTRATOR'S SALE. See EXECUTORS AND ADMINISTRATORS. 
ADVANCEMENT. See Trusts, 2. 

AFFIDAVIT. See ATTACI-MENT, 1. 


AGREEMENT. See Contract. DESCENT AND DISTRIBUTION, 1, 
1. A mutual agreement to compromise litigation is itself a valu- 
able consideration to support the agreement. Little v. Allen, 133. 


ALLOWANCE IN LIEU OF HOMESTEAD. See SEPARATE PRop- 
ERTY, 4. 


APPEAL. See STATUTES CONSTRUED. 13. 


APPEAL BOND. 

1. An appeal bond, executed by plaintiff in the court below, which 
has been approved by the district clerk, the sureties on which 
were sureties on plaintiff's bond for costs, is sufficient to give the 
court jurisdiction in a case where the objection is waived by the 
failure of appellee to set it up in his motion within the time pre- 
scribed by the rules of court. Rules of Supreme Court, 8 and 9. 
Saylor v. Mara, 90. 

2. When the judgment is for the recovery of lind, an omission in 
an appeal bond to describe the general features of that portion of 
the judgment which declared the recovery, however fatal to the 
appeal on motion filed in time to make defects of form available, 
cannot affect the sufficiency of the bond to give jurisdiction. 
y. Michaelis, 395. 

3. An appeal bond to be unobjectionable as to form should follow 
clearly the terms of the statute, and should not mingle the provis- 
ions of a cost bond and a supersedeas bond, so as to make it doubtful 
to which class it belongs. Jd. 


Zapp 
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APPEAL BOND — continued. 


4, It is not necessary in a bond intended as a supersedeas bond to 
insert a provision for payment of costs that have accrued, and which 
may accrue in the appellate court. Id. 

5. A bond designed as a supersedeas bond, but insufficient as 
such, if sufficient as a cost bond will support the jurisdiction of the 
court. Id. 

6. The defects in an appeal bond which will defeat the jurisdic- 
tion of the court must be substantial and vital. Jd. 

7. In a suit for land the appeal bond was conditioned for the pay- 
ment of ‘all costs which may have accrued in the district court, 
and which may accrue in the supreme court, and all damages ad- 
judged in said appeal;” and it omitted the condition, ‘‘ for the prose- 
cution of the appeal with effect.” Held, 

(1) That the bond was sufficient to give the court jurisdiction, and 
a motion to dismiss filed after the case had been pending on appeal 
several years was overruled. Franklin v. Tiernan, 618. 


ASSESSMENT. 


1, An ordinance of the city of Galveston required the city engi- 
neer, where certain preliminary notices had been given, to proceed to 
fill up lots designated by the health officer of the city, and to make 
a list of the lots so filled, entering opposite each lot its proper por- 
tion of the cost. Upon the approval of that list by the city coun- 
cil, the amount placed opposite to each lot was made an assessment 
against the same and a lien thereon. In a suit to enforce such 
assessment and lien, held, 

(1) That the burden of showing clearly, from the proceedings of 
the city council, that the assessment sought to be enforced was em- 
braced in a list reported by the engineer and approved by the 
council, devolved upon the city. 

(2) That the approval of the council must be based on the report 
or list of the engineer, and where the proceedings showed no list 
embracing the assessment dated and sworn to on August 17th, and 
the action of the council was predicated on the report of a commit- 
tee to examine reports of the engineer, which committee reported 
on August 3d, that it did not appear that the approval of the coun- 
cil embraced the work done on the lots in question. 

(3) That the proceedings of the council in this case failed to show 
a valid assessment. 

2. See this case for the views of Associate Justice Stayton as to 
the want of power in the city council, under the charter, to author- 
ize the health officer to designate lots to be filled, so as to make the 
cost of filling a lien on the lots. Lufkin v. City of Galveston, 522. 


ASSIGNMENT. 








1. The fact that six months has not expired after the date ot pub- 
lication of notice of the appointment of an assignee, under the 
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ASSIGNMENT — continued. 


provisions of the law regulating assignments for the benefit of 
creditors, approved May 24, 1879, can furnish no defense to an action 
brought against the assignee for the purpose of protecting and 
securing the estate for ultimate distribution. Blum v. Wetter- 
mark, 80. 

2. If at any time after executing bond an assignee under said act 
misapplies assets confided to his care for the benefit of creditors, 
whether through negligence or fraud, the creditors may maintain 
an action against him to preserve the trust estate. In such case it 
is immaterial whether the assets misapplied were scheduled in the 
assignment or not, if the property belonged to the assignor, and 
was received by the assignee as a part of his estate. Id. 

3. It is not necessary that such action should be brought in the 
name of the assignee, under the ninth section of the act, but it may 


be brought by any of the creditors in their own names for the 
benefit of all. Jd. 


ASSIGNMENT @OF ERRORS. See COMMUNITY PROPERTY, I. 

1. The statute requiring the instructions to the jury to be in writ- 
ing is directory, and a violation thereof cannot be assigned as error. 
G. H. & S. A. R’y Co. v. Dunlavy, 256. 

2. In an action of trespass to try title toland patented to J. S. G., 
the grantee of the certificate, and when the plaintiff claims under 
a transfer of the certificate signed J. J. G., there being no evidence 
of the identity of J. S. G. and J. J. G., it is error for the court to 
assume that identity in its charge; and an assignment of error that 
the court erred in that charge, setting it out, is sufficiently specific. 
Golden v. Patterson, 628. 


ASSIGNOR AND ASSIGNEE. 

1. In a petition filed by creditors against an assignee appointed 
under the act of March 24, 1879, for misapplying the assets received 
by him, there was no distinct averment that there did not remain 
in the hands of the assignee assets not misapplied, sufficient to dis- 
charge the debts. On general demurrer, held, 

(1) That the omission was not fatal. 

(2) The statute having been made for the benefit of insolvent 
debtors and their creditors, no presumption can arise that a debtor 
who avails himself of its provisions is solvent. 

(3) Conclusion against the demurrer reached in a case where the 
property misapplied was alleged to be of a value equal to two- 
thirds of the indebtedness of the assignor. Blum v. Wettermark, 80. 


ATTACHMENT. See DAMAGES, 11. 
1. An affidavit for an attachment stating that the defendants 
were about to convert their property or a part thereof into money 

for the purpose of placing it beyond the reach of their creditors,” 
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ATTACHMENT — continued, 
is not open to the objection that it states two separate grounds for 
an attachment in the alternative. Blum v. Davis, 423. 

2. A charge which makes a wrongful suing out of an attachment 
depend upon the fact that the debtors were not converting their 
property into money, etc., at the time of the attachment, instead of 
putting it upon the ground that they were not about to so convert 
it, as applied to this cause, is not erroneous, not being to the preju- 
dice of the party complaining, Id. 

ATTORNEY, See Damages, 10, District ATTORNEY. EX&CUTION 
SALE, 8. EXECUTORS AND ADMINISTRATORS, 3. 

ATTORNEY'S FEES, See INJUNCTION, 2. JUDGMENT, 12. 

AWARD. 

1. Questions decided by the commission of appeals in arriving at 
their award, in cases referred to them by agreement, are as con- 
clusively settled, for the purpose of further proceedings in that 
case, as they would be by the adjudication of the case by this court. 
Burns v. Ledbetter, 282. 

SANKRUPT. See JURISDICTION, 6. 

1. After the public notice required by the statute has been given, 
creditors of a bankrupt must be treated as having notice of the 
proceedings. Brown v. Causey, 340. 

2. The discharge of a bankrupt operates as a bar to any action 
against him by a creditor whose debt has not been scheduled, and 
who had not been served with notice from the bankrupt court. Jd. 

3. Under the act of 1867, a bankrupt’s discharge cannot be 
impeached in a state court for fraud or any of the causes which 
would have prevented the United States district court from grant- 
ing the discharge. Jd. 

BONA FIDE PURCHASER. See Trusts, 5. 

1. The defendant in the trial of the right of property made a 
trust deed to certain land to his sureties on the claim bond, empower- 
ing the sale of the land in case he should fail to pay off or otherwise 
satisfy the bond at its maturity. Held, 

(1) When judgment was rendered against him and he failed to 
satisfy the bond, the contingency which authorized the sale of the 
land had happened. 

(2) Parties claiming under a superior outstanding title on the 
cround of want of notice of the trust, must, in order to defeat the 
trust deed, show themselves to have been bona jide purchasers 
without notice and for valuable consideration paid before such 
notice, 

(3) Where the evidence was that part of the consideration was 
paid before notice of the trust, but the amount so paid was not 
shown, it is insufficient to establish the defense of bona Jide pur- 
chasers without notice. Morton v. Lowell, 648. 

VoL, LVI — 42 
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BOND. 
1. See opinion for a bond exacted by an officer which was neither 
good as a statutory or common law bond. Wooters v. Smith, 198. 


BREACH OF WARRANTY. See INSURANCE Company, 8, 
BURDEN OF PROOF. See CiTiEs anp Towns, 1. 


CASES APPROVED. 
1. G. H. & 8. A. R’y Co. v. McDonald, 53 Tex., 510, approved and 
followed. G. H. & S. A. R. R. Co. v. Butler, 506. 


CASES DISCUSSED. 
1. Daniels v. Larendon, 49 Tex., 219, discussed. Saylor v. Marx, 91. 
CASES DISTINGUISHED. : 
1. This case distinguished from Labadie v. Dean, 47 Tex., 91. Say- 
lor v. Mara, 90. 


CAVEAT EMP@OR. See EXECUTION SALF, 3. 

1. When from the nature of the article sold its value and peculiar 
properties can be determined only by scientific knowledge possessed 
by the vendor, and of which the purchaser is ignorant, the doctrine 
of caveat emptor does not apply. Jones v. George, 149. 

2. A druggist selling drugs to a customer impliedly warrants that 
they are of the character called for. Id. 


CERTIFICATE. See EVIDENCE, 8. 
CERTIFICATE OF ACKNOWLEDGMENT. See ACKNOWLEDGMENT, 1. 


CERTIFICATE OF STOCK. 

1. In a suit to establish the former existence, validity and contents 
of a certificate of stock in a joint stock company, its loss, owner- 
ship, and the plaintiffs’ rights under it, which was brought in 187s, 
it was sho vn that the stock was issued to the ancestor of plaintiffs 
in 1841, and still stood in his name on the books of the company. 
The court found that the certificate had been lost, and the plaintiffs, 
as heirs of the original owner, owned it. Held, 

(1) The judgment of the court decreeing the ownership of the 
certificate to be in plaintiffs on the facts found was proper. 

(2) Such a judgment must provide for ample indemnity to the 
company against all risks that the certificate, which was transfer- 
able by indorsement, might be found, and its ownership be found im 
another. 

(3) On account of the value of the certificate being fluctuating, 
from $150 to $10,000, and the necessity for a continuing indemnity 
to the company against loss, the cause should remain upon the docket 
- of the court below until from lapse of time or otherwise all risk 
that the company might be held liable on the original stock had 
ceased. Galveston City Co. v. Sibley, 269. 
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CERTAINTY. See ASSIGNMENT OF ERROR, 2. DEED, 8. DESCRIPTION, 1. 

1. The same particularity in pleading is not required in a motion 

to quash a writ of possession, and the return of the sheriff thereon, 

made in the case in which relief is sought and in regard to a matter 

of record therein, as would be in ordinary cases, MeFurland v. Moor- 
ing, 118. 

2. The want of certainty in a motion to quash a writ of possession, 
and the return of the ofticer thereon, in not sufficiently describing 
the judgment on which the writ issued, and the manner in which 
the writ was executed, is cured by the answer of the officer, if it 
fully describes the judgment, and the manner in whichthe writ was 
executed. Id. 

3. The filing of a petition in error by an executrix, and its service 
on the officer, having a writ of possession issued under the judg- 
ment against her operates as a supersedeas, and the subsequent exe- 
cution by that officer of the writ of possession is au abuse of the 
process of the court, which, as between the parties, may be cor- 
rected by motion, if the same be filed in a reasonable time. Id. 


CHARGE OF COURT. See ABANDONMENT, 6. ATTACHMENT, 2. NEG- 
LIGENCE, 3. PRACTICEIN District Court, 15. RAILWAY COMPANY, 
10, 11. STATUTES CONSTRUED. 16. 

1. When a charge of the court presents a question outside of the 
case as made by the pleadings, and upon which the verdict might 
have been found, a judgment based on such verdict will be re- 
versed. Loving v. Dixon, 75. 

2. It is error to instruct the jury in a suit for damages against a 
corporation in which exemplary damage is claimed, to returna ver- 
dict for such damages as they believe from the evidence the plaintiff 
is entitled to, without furnishing them a rule for their guidance in 
discriminating between actual and exemplary damages. G. H. & 
S. A. R’y Co. v. Dunlavy, 256. 

3. See opinion for a charge of court affecting the right of action 
of a tenant in common, held erroneous. Parks v. Dial, 261. 


CITATION. 

1. The citation in a suit against an incorporated railway company 
described the company asa railroad company. Held, that there was 
no error in overruling the motion to quash the service. G. H. & 
S. A. R’y Co. v. Donahoe, 162. 


CITATION BY PUBLICATION, See Herrs, 4 


CITIES AND TOWNS. See DamaGes, 16. 

1. An ordinance of the city of Galveston required the city engi- 
neer, where certain preliminary notices had been given, to proceed 
to fill up lots designated by the health officer of the city, and to 

make a list of the lots so filled, entering opposite each lot its proper 
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CITIES AND TOWNS — continued. 


CIT 
Col 


COLONIZATION LAWS. 


COMBINATION, See Contract, 12. 
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portion of the cost. Upon the approval of that list by the city 
council, the amount placed opposite to each lot was made an assess- 
ment against the sameand a lien thereon. In a suit toenforce such 
assessment and lien, held, 

(i) That the burden of showing clearly, from the proceedings of 
the city council, that the assessment sought to be enforced was em- 
braced in a list reported by the engineer and approved by the coun- 
cil, devolved upon the city. 

(2) That the approval of the council must be based on the report 
or list of the engineer, and where the proceedings showed no list 
embracing the assessment dated and sworn to on August 17th, and 
the action of the council was predicated on the report of a commit- 
tee to examine reports of the engineer, which committee reported 
on August 3d, that it did not appear that the approval of the coun- 
cil embraced the work done on the lots in question. 

(8) That the proceedings of the council in this case failed to show 
vulid assessment. 

2. See this case for the views of Associate Justice Stayton as to 
the want of power in the city council, under the charter, to author- 
ize the health officer to designate lots to be filled, so as to make the 
cost of filling a lien on the lots. Lufkin v. City of Galveston, 522. 


As 
i] 


Y COUNCIL. See Crt1tes anp Towns, 1. 


sLATERAL PROCEEDING. 

1. When a question has been decided by the court of appeals. 
within the scope of its jurisdiction, rights acquired under the judg 
ment in which the decision was made cannot be disturbed by a col: 
lateral proceeding begun in the district court. Crane v. Blum, 325. 

2. The question of the jurisdiction of the county court over the 
person of a party to suit before it, being once determined on appea! 
by the court of appeals, must be held conclusive as to parties and 
privies. Id. 

3. The good of society and the preservation of rights and gooi 
order require that when once the rights of parties have been 
determined by the ultimate tribunal provided by law for their 
adjudication, the same should pass from'the field of strife forever: 
any other rule would fill the court with causes which have once 
been determined, and render all rights of property uncertain and 
the most solemn judgments a mockery. Id. 


1. After the passage of the law of March 26, 1834, and up to the time 
when the constitution of the republic was adopted, all sales of land 
granted to settlers, and agreements for their sale before the issuance 
of title, were nullities. Holmes v. Johns, 41. 
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COMMERCIAL PAPER. See Promissory Norr, 1, 
COMMISSION OF APPEALS. See Awarp, 1. JUDGMENT, 10, 
COMMON LAW. See Divorces, 1. 


COMMON LAW BOND. See Contract, 6. Duress, 2. OFFICIAL 
BonpD, 1, 2. 


COMMUNITY PROPERTY. See Mecuanic’s Lien, 7. HomEsTeapD, 9. 
PARTIES, 5. 

1, Where community property was sold by the husband after the 
death of the wife, and there was a great lapse of time, together 
with long possession, under a bond for title, by defendants, before 
suit was instituted by the heirs of the wife to recover the land, held, 

(1) That the jury was authorized to presume that there were 
community debts or such other circumstances as authorized the 
husband to make the sale. 

(2) That the charge of the court went too far in telling the jury 
that after the great lapse of time it was a presumption of law that 
the husband had authority to sell: but where the assignment of 
errors is too general to require the court to revise the charge. and 
especially where, under the facts, any other verdict would have 
been against the evidence, the error becomes immaterial. 

(3) That where there was only negative evidence against the 
above presumption, the witnesses confessing ignorance of the state 
of affairs, a charge to the jury that if it had been proven that there 
were no community debts the husband was not authorized to sell 
his deceased wife’s interest, was properly refused by the court. 
Veramendi v. Hutchins, 414. 


COMPRESS AND STORAGE COMPANY. See Contract, 8, 9, 10, 
11, 12. 


COMPROMISE. 
1. The compromise of a doubtful right is a sufficient foundation 
of an agreement, and such cempromise will not be set aside though 
it should afterwards appear that the party taking something under 
the contract was really entitled to nothing, provided the compro- 
mise was in good faith, and without concealment, fraud or misrep- 
resentation. Camoron v. Thurmond, 22. 

2, When there is a plea denying that there was any consideration 
to support an agreement, when the agreement on its face purports 
to have been made as a compromise of conflicting claims to land, it 
is proper to plead and prove that when the agreement was made 
there was pending litigation for the land between the parties. Lit- 
tle v. Allen, 133. 

3. A mutual agreement to compromise litigation is itself a valu- 
able consideration tu support the agreement. Jd. 
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CONDITION PRECEDENT. See Lanp, 1. 


CONDITION SUBSEQUENT. 
1. Parol evidence will not be heard to defeat a right to land con- 
veyed by deed when its object is to establish a condition subsequent. 
G. H. & S. A. Ry Co. v. Pfeuffer, 66. 


CONSIDERATION. See AGREEMENT, 1. COMPROMISE, 3, CONTRACT, 
10. DAMAGEs, 16. : 


CONSOLIDATION. See Ratnway Company, 16, 
CONSTABLE. See EvIpENcE, 8. 


CONSTITUTIONAL LAW. 

1. Art. 6, sec. 24 of the constitution, conferring on the judges of 
the district court power to remove officers therein named, refers 
only to persons who are ofticers in the full sense of that term, after 
they have been elected or appointed, and have qualified as required 
by law. Flatan v. The State, 93. 

2. Under the present constitution the urban homestead exemption 
embraces not only the lots on which is the residence of the family. 
but, in addition thereto, the lot or lots where the head of the famil) 
exercises his calling or business, although the latter be not contigu- 
ous to the former, but entirely detached and separate therefrom. 
Miller v. Menke, 539. 

3. When so detached from the residence, the exemption of the 
lots used as a place of business can only be kept up by the continued 
use thereof. An abandonment of their use as a place of business 
terminates the exemption of those lots, notwithstanding the lots on 
which the home of the family may stand may still be used as a 
home. In this respect the urban and rural homestead differ. Id. 

CONSTRUCTION OF STATUTES. See GARNISHMENT, 4. STATUTES 
CONSTRUED. 

1. With the policy of a law the courts have but little concern. In 
construing a law the legislative intention should be ascertained 
from its language in connection with the every day wants and 





business of the people for whosé government the same was en- 
acted. That being ascertained and applied, the duty of the court 
is performed whether the policy thereby subserved be good or bad. 
Pool v. Wedemeyer et al., 287. 

CONSTRUCTIVE NOTICE. See County CLERK, 4. Trusts, 5. 

1. Constructive notice of an adverse claim to land cannot extend 
to deeds in the chain of title, prior to an unrecorded mesne convey- 
ance. Thompson v. Westbrook, 265. 

CONTINUANCE. 

1. An application for the continuance of a cause, made on a day 
of the term for which the cause had been set for trial, after a for- 

mer application during the term had been refused, can neither be 
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CONTINUANCE — continued. 


regarded as a first or second application under the statute, but is 
addressed to the sound discretion of the court outside of fixed rules; 
and the action of the court below thereon will not be reversed un- 
less there has been a manifest abuse of discretionary power. Due 
diligence was not shown when no effort was made to procure the 
testimony of a witness by deposition until during the term, and 
after the first application for continuance was overruled. Hunt v. 
Makemson, 9. 


CONTRACT. See AGREEMENT, 1. COLONIZATION Laws, 1. DAMAGES, 











10, 16. District ATTORNEY, 4 EQUITABLE LIEN, 1. RATIFICA- 
TION, 1. 

1, A deed from a mother to a son recited a consideration paid. 
Afterwards the mother died, and by will devised the land to another, 
who, in an action of trespass to try title brought against him by 
the son’s heir, under a plea of ‘‘ not guilty ” attempted to show that 
the real consideration of the deed from the mother was the son’s 
promise to pay her a stipulated sum yearly, which was never paid. 
Held, 

(1) The deed from the mother to the son, reciting a consideration 
paid, and love and affection, was an executed contract. 

(2) The deed was not cancelled by the failure to pay the stipulated 
annuity. 

(3) In the absence of evidence showing the inability of the son's 
estate to comply with his alleged agreement, proof that he failed to 
pay the annuity would constitute no defense. Rainey v. Cham- 
bers, 17. 

2. The compromise of a doubtful right is a sufficient foundation 
of an agreement, and such compromise will not be set aside, though 
it should afterwards appear that the party taking something under 
the contract was really entitled to nothing, provided the compro- 
mise was in good faith, and without concealment, fraud or mis- 
representation. Camoron v. Thurmond, 22. 

3. The mere expression of an opinion is not a representation on 
which a party contracting is entitled to rely, and which, if found to 
be incorrect, will be sufficient to avoid the contract. Little v. Allen, 
133. 

4, When from the nature of the article sold its value and peculiar 
properties can be determined only by scientific knowledge possessed 
by the vendor, and of which the purchaser is ignorant, the doctrine 
of caveat emptor does not apply. Jones v. George, 149. 

5. A druggist selling drugs to a customer impliedly warrants that 
they are of the character called for. Id. 

6. To sustain a bond as a common law bond taken by an officer 
under color of authority, it must appear in substance that the per- 
sons seeking its enforcement or those in privity with them agreed 
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CONTRACT — continued. 





and consented to the contract evidenced thereby with the makers 
thereof. Wooters v. Smith, 198. 

7. Parties intending to ratify a contract must ratify it as an en- 
tirety, and this must be done while the other party thereto is living. 
The minds of the parties must meet at the time of the ratification. 
but when ratified the contract will relate back. Id. 

8. If a corporation whose business is the storing and compressing 
of cotton specifies its rates of charges and gives notice to a customer 
in advance, and the latter afterwards makes use of its warehouse, 
he thereby assents to the proposed charges, and cannot refuse to pay 
them upon the ground that they are more than is reasonable or 
customary. Seeligson v. Taylor Compress Co., 211. 

9. The above proposition is true, notwithstanding a general pro- 
test against the rates charged, and notwithstanding the fact that 
this and similar companies afforded the only place for storage. and 
it was, to that extent, a case of necessity for the plaintiff. Jd. 

10. Where cotton is stored, the rates being so much in case it is 
both storéd and compressed, but in case of its removal uncompressed 
a certain additional charge for storage, the contract is supported by 
a valid consideration, and enforceable. Jd. 

11.. A corporation chartered to store and compress cotton is under 
no obligation, by reason of its character or otherwise, to store cotton 
not designed to be compressed on the same terms as cotton designed 
to be both stored and compressed. Id. 

12. Such a contract as that above referred to is not against public 
policy. In the absence of legis:ation to that effect, parties, the 
character of whose business does not subject their property and 
services to public use, do not do so by combining. though enabled 
thereby to exact unreasonable charges for the services rendered. Id, 

13. In asuit against an insurance company for the value of eighty 
barrels of honey insured by them, to be carried on a vessel from 
Tuspan, Mexico, to Galveston, Texas, and alleged to have been lost 
in a storm at sea, the defendants claimed that the honey was car- 
ried on deck, and for that reason denied liability therefor. eld. 

(1) That a policy on property in general terms, ‘‘ laden or to b 
laden on board,” does not cover property on deck; but if the good. 
are named, and are such as are usually earried on deck, in the par- 
ticular trade, for satisfactory reasons, this will be presumed to hav 
been known to persons doing an insurance business in such partic- 
ular trade, and to have been contesnplated by the parties to th 
insurance contract. 

(2) Where, from the nature of the articles, they can properly be 
carried only on deck, it is a condition that they shall be so carried 

(3) The statements of experienced persons as to how the business 
in question had been carried on for a series of years, were admis 
sible in evidence as tending to show the usage in the trade. 
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(4) In order to establish the liability of the underwriters, it was 
not necessary to show a custom among them to pay losses on goods 
carried on deck. O. M. Ins. Co. v. Reymershoffer, 234. 

14. When the written portion of a policy of insurance describes 
the policy insured in general terms, which would embrace articles 
which by the printed terms of the policy are denominated extra 
hazardous, and prohibited, the written portion of the policy will 
govern, and the keeping of articles thus described as extra hazardous 
would not operate as a breach of the conditions of the policy. 
Georgia Home Ins. Co. v. Jacobs, 366. 

15. A policy of insurance described in writing the property insured 
as consisting of ‘‘family groceries, wines, liquors, tobacco and 
cigars,” and in the printed portion of the policy, and by the printed 
terms of the policy, jire-works were designated as specially hazard- 
ous. Held, 

(1) A construction that would include fire-works in the property 
insured, and thus avoid the effect of the printed condition, would 
be unauthorized. 

(2) It is competent for the insurer to prescribe the terms on which 
the risk is assumed, when they are not violative of law and do not 
contravene public policy, and a violation of them releases the insurer 
from liability. Jd. 

16. Though by the terms of a policy of insurance the insurance 
company may have sixty days after proofs are made to determine 
the matter and pay the loss, still if before the expiration of that 
time an authorized agent of the company denies the justice of the 
claim, and announces that it will not be paid, suit may be at once 
brought to enforce payment of the policy. Id. 


CONTRIBUTORY NEGLIGENCE. See County CLERK, 6. NEGLI- 
GENCE. 


CORPORATION. See Contract, 8, 9, 10, 11, 12. 

COSTS. See EXPENSE OF KEEPING PRISONERS. RULES OF CoURT, 2. 
COUNTY. See EXPENSE OF KEEPING PRISONERS. 

COUNTY ATTORNEY. See District ATTORNEY. 


COUNTY CLERK. 
1. The statutory provision giving a right of action against the 
county clerk and his sureties, for failure to record and index cer- 
tain instruments, applies to the parties interested in the instrument 
and entitled to have it recorded. Crews v. Taylor, 461. 
2. On general principles, third parties damaged by the neglect of 
the clerk have a right of action on his bond. Jd. 
8. The record of a deed reciting a consideration of $1,500 paid 



















































666 








INDEX. 


COUNTY CLERK — continued. 


and secured is notice of the unpaid purchase money, and that prima 
facie a vendor's lien exists for its payment. Id. 

4, Where there was also a mortgage for the unpaid purchase 
money, the deposit of that mortgage for record, though the clerk 
failed either to index or record it, was constructive notice. Id. 

5. It seems that a party lending money under these circumstances, 
on the security of a mortgage on the same land, and suffering loss 
by reason of the unpaid balance of the purchase money having - 
precedence, is injured by his own fault. Id. 

6. At all events, such party making no inquiry of the clerk for 
an index book or for instruments filed and not recorded, and mak- - 
ing no inquiry of the vendor as to his claim, is guilty of negligence 
contributing to his injury, and cannot recover for the failure of the 
clerk to index and record the mortgage. Id. 


COURT OF APPEALS. See COLLATERAL PROCEEDING, 1. 
COVENANT. See Deep, 3. WARRANTY. 


DAMAGES. See County CLERK, 2. EVIDENCE, 4. EXEMPLARY DAM- 


AGES. 

1. When land is appropriated by a railway company in the con- 
struction of its road-bed, without recourse to the method pointed 
out for the condemnation of the same, the right of the owner to 
compensation is not waived by his standing by and permitting the 
company to construct its road over his land. Neither is his right to 
recover the land lost if the company refuses to make compensation. 
G. H. & S. A. R’y Co. v. Pfeuffer, 66. 

2. An action for damages against a railway company for injury 
resulting from running trial lines over land cannot be maintained 
by a subsequent purchaser. Id. 

3. One who executed an absolute grant of the right of way toa 
railway company, in consideration of one dollar paid, and of en- - 
hanced value to result to his property by the construction of the 
road, claimed damages for the breach of a collateral verbal agree- 
ment by which a terminal depot should be established at a particular 
point, which was not done. Heid, 

(1) That the measure of his damages would have no relation to 
the value of the land, but would be determined by the injury to the 
grantor, caused by the erection of a depot at another point, and the 
failure to deliver passengers and freight at the point agreed on for 
a terminal depot. Id. 

4, A. rents land to B., agreeing to furnish a cistern for B.’s use. 
In a suit for damages for breach of the contract, A. having failed 
to supply the cistern, held, 

(1) That damage to the crop because of loss of time whilst haul- 
ing water was not to be considered. 






















































: INDEX. 
DAMAGES — continued. 

(2) That general opinions of witnesses as to amount of damages 
from failure to furnish cistern, based in part on loss of crop, were 
erroneously admitted. 

(3) That it was error to refuse a charge excluding from the con- 
sideration of the jury in estimating damages, sickness in the family 
occasioned by the quality of water used, or damage to the crop by 
loss of time whilst hauling water. Twurner v. Strange, 141. 

5. A planter deceived by a druggist in a compound for destroying 
the cotton worm, whereby his crop was lost, cannot recover as 
damages the estimated value of the crop which might have been 
saved; such damages are too remote and conjectural. Jones v. 
George, 149. 

6. It is error to instruct the jury in a suit for damages against a 
corporation in which exemplary damage is claimed, to return a ver- 
dict for such damages as they believe from the evidence the plaint- 
iff is entitled to, without furnishing them a rule for their guidance 
in discriminating between actual and exemplary damages. G. H. 
& S. A. R’y Co. v. Dunlavy, 256. 

7. Ina suit for damages in which both actual and exemplary 
damages were claimed, the verdict was for $150 actual damages, 
and for $237.50 ‘for insult.” Held, the verdict by its terms ex- 
cluded the idea that a larger sum than $150 for actual damages was 
intended. Id. 

8. In a suit for injuries sustained while carrying out orders of an 
employer, the answer set forth carelessness and negligence on the 
part of the plaintiff, alleging notice to him of the danger and ex- 
planation thereof. Held, 

(1) That the plaintiff had the right to believe he could safely do 
the act by indicated means when so directed by an experienced 
workman, the plaintiff being inexperienced in the duty required 
and the danger not being obvious. 

(2) That his failure to examine into the danger attending the per- 
formance of the duty, under suck circumstances, was not negligence 
on the part of plaintiff. Howard Oil Co. v. Farmer, 301. 

9. Some apparent danger must exist in order for a failure on the 
part of the person injured to minutely examine the machinery to 
constitute negligence. Id. 

10. The petition of plaintiff alleged that the city council of a 
town by resolution employed an attorney to obtain from the state 
patents for its lands, agreeing to pay him a portion of the land for 

his services; that before the patents were obtained the business was 
taken from the attorney by the city authorities. He sued for spe- 
cific performance, alleging the doing of various acts in fulfillment 
of his part of the contract, and there is an alternative prayer for 
the money value of the consideration promised him, but a failure 








to allege, either generally or specitically, damage to himseif. Judg- 
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DAMAGES — continued. 


ment by default was rendered and a writ of inquiry executed. on 
which there was a verdict for $1,250 as the value of the land. 
Held, 

(1) That as it was not alleged that the land had been patented, or 
could have been by proper action of the city council, there was no 
ground afforded for the recovery of any remuneration under the 
contract alleged. 

(2) If by reason of the city’s refusal to permit plaintiff to carry 
out his contract a case was stated for the recovery of damages, the 
measure of damages would not be the value of the iand agreed to 
be conveyed. 

(3) There being no allegation of damages, none but nominal dam- 
ages could be recovered. 

(4) The allegations of the petition form no legal basis for the 
judgment. This error was fundamental, and fatal even to a judg- 
ment by default. City of Laredo v. Russell, 398. 

11. nan action by an attaching creditor, when the debtor re- 
convenes for damages from suing out the attachment, evidence of 
damage sustained by the debtor by reason of subsequent attac!.- 
ments by other parties is inadmissible. Blum v. Duvis, 423. 

12. Damages cannot be recovered for injuries alleged to hay 
been received by an employee of a railroad company while in th: 
performance of a service not within the scope of his duty, if his 
opportunity for observing the danger was equal to that of the 
company; nor is the company guilty of negligence if the perform- 
ance of an unusually dangerous service was required for good rea- 
son, as for the safety of the passengers. H. & T. C. R’y Co. v. 
Fowler, 452. 

13. It is a sufficient defense that the track, culverts, etc., were 
substantial and durable and supervised in their construction ) 
competent engineers, so as to be able to withstand all ordinary 
storms in that locality; and the fact that the storm which caused 
the accident was of extraordinary and unprecedented violence did 
not render the company liable on the ground of negligence. Jd. 

14. If the employee was in the midst of the storm, and had the 
opportunity to observe the degree of danger attending the perforim- 
ance of the service, damages cannot be recovered of the company 
on the ground that the latter knew the danger and the former did 
not. Id. 

15. On the faith of the verbal agreement of the owner giving a 
railway company the right of way over his premises, free of charge, 
if it would construct ditches to carry off water, the road was con- 
structed and operated for years; the ditches also were dug. Seven- 
teen years afterward the owner sued for damages from the 
construction of the road on his land, and also damages to his ad- 
joining lands, crops, etc., from overflow. Held, 
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(1) That the doctrine of dedication or of estoppel in pais applies 
to the right of way for a railroad, railroads being public highways. 

(2) That the owner had dedicated the right of way to the public 
use, and the railroad company had acquired a vested right thereto, 
which was not divested by a failure to maintain sufficient ditches. 

(3) That even if the agreement had amounted only to a rev- 
«able license, the compensation of the owner on the revocation of 
.ne license, and the condemnation of the land at the application of 
the company, would not be estimated by the value of the land as 
increased by the construction of the railroad. 

‘4) The company, though liable for damages proximately result- 
ing from its failure to maintain sufficient ditches, is not liable for 
damages from an increased flow of water by reason of the ditches 
of another railroad company, such injuries not being approximately 
caused by the negligence of the defendant company. TJ. & N. O. 
R’y Co, v. Sutor, 496, 

16. A railway company made application for the right of way 
through certain streets of a town, which was refused, and after- 
wards obtained permission to go through the same streets, by agree- 
ing to extend the road a certain distance beyond the town, and 
executed a bond in the sum of $50,000, as stipulated damages, 
conditioned for the faithful performance of their agreement. Under 
the statute in force at the time, the railroad company could have 
made application to the state engineer, and he could have designated 
a route through the town, not to interfere with the commercial 
interest or convenience thereof. The railroad company failed to 
perform its part of the contract and the city brought suit on the 
bond. Held, " 

(1) That the consideration paid and furnished by the city was not 
illegal, and the city authorities had power over the subject matter of 
the contract. 

(2) The contract was not ultra vires as to the railroad company, 
the power to contract for the right of way being one of the neces- 
sary incidents to carry out the purposes of the charter. If the con- 
tract were ultra vires, such defense could not be set up when the 
railroad was already in the enjoyment of the fruits of it. The city ° 
had power to make such a contract. 

(3) That the amount named in the bond was stipulated damages, 
recoverable as such, and not a penalty; the damage from failure to 
perform the contract being incapable of accurate computation, and 
the amount having been agreed upon by both parties with a full 
knowledge of all the facts. Indianola v. G., W. T. & P. R’y, 594. 


DEBTOR AND CREDITOR. 








i. To authorize the marshaling of securities by one creditor for 
the protection of another, it must appear that the securities belong 
toa common debtor. Rogers v. Blum, 1. 
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- DECLARATIONS. 
1. The declarations of a deceased party exercising acts of owner- 
ship of land, concerning his title, when made in connection with 
such acts, to the effect that he had purchased the land, cannot be 


admitted in evidence to sustain the title of one claiming under him. 
McDow v. Rabb, 154. 


DEDICATION. See Damaags, 15. 


INDEX. 


DEED. See ACKNOWLEDGMENT, 1. CONDITION SUBSEQUENT. Home- 
STEAD, 9, 10, 12. TeENANT IN ComMMON, 1. Trusts, 1, 2, 3, 4, 5. 

1. A deed from a mother to a son recited a consideration paid. 
Afterwards the mother died, and by will devised the land to another, 
who, in an action of trespass to try title brought against him by th 
son’s heir, under a plea of ‘‘ not guilty” attempted to show that 
the real consideration of the deed from the mother was th® son's 
promise to pay her a stipulated sum yearly, which was never paid. 
Held, 

(1) Tye deed from the mother to the son, reciting a consideration 
paid, and love and affection, was an executed contract. 

(2) The deed was not cancelled by the failure to pay the stipulated 
annuity. 

(3) In the ahsence of evidence showing the inability of the son’. 
estate to comply with his alleged agreement, proof that he failed to 
pay the annuity would constitute no defense. Rainey v. Chai- 
bers, 17. 

2. The deed of a tenant in common toa specific portion of the 
common property is not void, but will be respected so far as it may 
be consistent with the rights of co-tenants. Camoron v. Thur- 
mond, 22. 

3. The legal effect of a deed which contains a covenant that the 
vendor has title to the land by regular chain of transfer from the 
original grantee, and warrants against the claim of any person. 
claiming under the same, is not materially different in its legal effect 
from a general warranty deed. Little v. Allen, 133. 

4. When a deed is made under an agreement to compromise con- 
flicting claims to the land, the fact that the grantee had, at the date 
of the execution of the deed, title to the land by limitation, cannot 
be set up as such an outstanding title as would defeat the warranty 
contained in the deed, so as to defeat the payment of money which 
the agreement stipulates shall be paid by the grantee. Jd. 

5. A deed was made to the heirs of A. B. and his wife, A. B. and 
wife then being alive. The consideration was paid by A. B. and 
wife, who sold it and executed a deed therefor to another. After 
their death their heirs conveyed the land toa third party, with a 
reservation that if A. B. had sold it in his life-time, then the deed 
of the heirs was without warranty In asuit between parties claim- 
ing under the two conveyances, held, 

(1) The equitable title passed by the deed from A. B 
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DEED — continued. 


(2) No interest in the land descended to the heirs of A. B., and 
one passed by their deed. Bailey v. Willis, 212. 

6. It is not necessary to the validity of a deed of an executrix, 
who is authorized by the will to convey property only when advised 
80 to do by other persons named in the will, and for the payment of 
debts, that the consent of the executory advisors appear on the face 
of the deed. It may be proved by parol; and when with their con- 
sent the sale was made to pay debts, the equitable title vests in the 
purchaser. The heirs have no such vested right in the homestead 
as would invalidate a sale of it by the widow, executrix, under such 
circumstances. Brown v. McConnell, 229. 

7. If, at the time of the execution of a deed absolute on its face. 
a mortgage be executed to secure the payment of purchase money, 
the vendor may, when a default is made in payment of the purchase 
money, as between the vendee and himself, disregard the deed and 
make a valid conveyance of the land to another. Such subsequent 
conveyance would vest title in the purchaser, except as against one 
purchasing from the first vendee without notice actuai or construct- 
ive of the mortgage. Thompson v. Westbrook, 265. 

8. A deed is not void for want of certainty by reason of the omis- 
sion of one of the calls in the field notes, where by the description 
given, and by reversing the calls in the field notes, the missing call 
can be supplied and the land identified. Parol testimony in aid of 

such a deed is admissible. Montgomery v. Carlton, 431. 

"9, Where an execution against the individuals composing a mer- 
cantile firm is levied on certain lots as the property of the firm, and 
the sheriff's deed conveys to the purchaser all the estate, right, title 
and interest of the firm, the interest of the firm being that which 
is sold, the interest or estate of an individual member of the firm 
will not pass by the sale. Rogers v. Bradford, 630. 

10. No other or different right or interest than that actually ievied 
on and sold passes by an execution sale. Qucere. Is an execution 
sale void where the property levied on is owned absolutely by the 
defendant in execution, and only an undivided half interest therein 
is levied on and sold? Jd. 

11. A levy and sale are void for uncertainty where the undivided 
half interest of R. & O. is levied on and sold, and R. and O. each 
individually own such undivided half interest. Id. 


DEPOSIT. See SEPARATE PROPERTY, 1, 2. 


DEPOSITIONS. 








1. The offense of forgery renders the one guilty of it so infamous 
as to disqualify him from testifying in a court of justice. And if 
his deposition be taken after indictment for that offense, though 
before conviction, it cannot be read in evidence if objected to. 
Webster v. Mann, 119. 








































672 INDEX. 
DESCENT AND DISTRIBUTION. See EXECUTORS AND ADMINISTRA: 
TORS. JURISDICTION, 1. 

1, The minor heir, takes the estate cast by the death of the ances- 
tor, subject to be divested for payment of his debts, and free from 
being incumbered by any equities that may subsequently arise from 
improvements made under a verbal sale by the ancestor. The ver- 
bal agreement to convey, being in contravention of the statute of 
frauds, cannot be enforced on account of occupancy and valuabie 
improvements made under it, after the death of the ancestor. 
Ryan v. Wilson, 35. 

2. On the death of the wife her interest in the homestead descends 
and vests in her heirs, subject to administration and to the right of 
the husband to wind up the community affairs. This right of the 
husband must be limited chiefly to paying the community débts, 
and a purchaser from him does not acquire the interest of the 
children of the marriage when there were no debts of the com- 
munity to be paid. A sale to support the children will not be suffi- 
cient to pass title to their interest in the homestead. Bell vy. 
Schwarz, 353. 

DESCRIPTION. See DEED, 8. 

1. Where part of the land sued for is claimed by limitation, and 
the plea describes that part so that it can be easily identified, the 
description is sufficient. Veramendi v. Hutchins, 414. 


DISCHARGE IN BANKRUPTCY. 

1. The discharge of a bankrupt operates as a bar to any action 
against him by a creditor whose debt has not been scheduled, and 
who had not been served with notice from the bankrupt court. 
Brown v. Causey, 340. 


DISCONTINUANCE. See JUDGMENT, 8. 


DISTRICT ATTORNEY. 

1. The fact that a district attorney for the district composed of 
the counties of Galveston and Harris was recognized by the district 
court as having a right to prosecute a suit for Galveston county, can- 
not estop the county, in a subsequent suit brought by him to recover 
commissions claimed in the former suit, from denying his authority 
to represent it, there being no such issue between the parties to the 
former suit Spencer v. Galveston County, 384. 

2. Before the adoption of the Revised Statutes, while county attor- 
neys were required to perform certain duties which might be per- 
formed by district attorneys, there was no law expressly requiring 
district attorneys to perform the duties imposed upon county attor- 
neys. Id. 

3. Under the act of August 21, 1876, and the laws in force prior 
thereto, it was not the duty of a district attorney to institute suit 
upon a defaulting county treasurer’s bond, Id, 














INDEX. 


DISTRICT ATTORNEY — conunued. 
4, A district attorney who prosecutes a civil suit for a county when 
not required so to do by law can recover no compensation for his 
services in the absence of a contract with the county. Id. 
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DISTRICT COURT. See LimitaTIon, 3. 

1. The district court, under its general equity powers, has, in a 
suit brought against an assignee for the benefit of creditors, who is 
charged with misappropriating the assets, power to remove him and 
appoint another. Blum v. Wettermark, 80. 


DIVORCE. 

1. The provision of the Revised Statutes (art. 2247) that the hus- 
band or wife of a party toa suit . . shall not be incompetent 
to testify except as to confidential communications between them. 
does not give parties to divorce suits the right to testify in their own 
behalf. Toso change the common law, the language of the statute 
should be clear and explicit. Cornish v. Cornish, 564. 

2. For construction of a former statute, see 41 Tex., 111. Jd. 


DUE DILIGENCE. See CONTINUANCE, 1. 

1. An application for the continuance of a cause, made on a day 
of the term for which the cause had been set for trial, after a former 
application during the term had been refused, can neither be 
regarded as a first or second application under the statute, but is 
addressed to the sound discretion of the court outside of fixed rules: 
and the action of the court below thereon will not be reversed un- 
less there has been a manifest abuse of discretionary power. Due 
diligence was not shown when no effort was made to procure the 
testimony of a witness by deposition until during the term, and 
after the first application for continuance was overruled. Jlunt v. 
Makemson, 9. 


DURESS. 

1. A bond given as a condition to be permitted to enjoy a right 

clearly given by law, demanded by an officer who has possession 

of property which he has seized under process, cannot be said to be 

a voluntary bond when it is more onerous than the statute prescribes. 
Wooters v. Smith, 198. 

2. The taking of such a bond should be regarded, in the absence 
of explanatory facts, as evidence of the fact of a refusal to deliver 
the property unless the bond was given. Exacting the bond under 
such circumstances would be as to the maker coercion and oppres- 

_ sion, which would invalidate it asa common law bond. Id. 

3. See opinion for facts under which the bar of limitations applied 
to parties claiming rights under a bond executed asa replevin bond, 
and where possession of the property was resumed without refer- 
ence to the bond. Id. 

VoL, LVI— 43 





674 INDEX. ; 


EQUITABLE LIEN. 


1. One in possession of land as a homestead abandoned it and 
acquired another. Purchase money notes were due from him for 
the abandoned homestead, which on abandonment he sold, and by 
agreement between himself, his vendee and his vendor, his vendee 
took up and executed in lieu thereof other notes to the original 
vendor, with the agreement that they should be secured by a lien 
on the land. In a suit against him by the original vendor on the 
substituted notes, held, 

(1) That he was estopped from asserting that such written con- 
veyance had not been made by him of the abandoned homestead as 
would support and raise a vendor's lien, he having resumed posses- 
sion of the land, and the maker of the substituted notes being 
insolvent. 

(2) He could not repudiate that portion of the contract requiring 
the lien while enjoying the benefits of the contract. 

(3) Equity will enforce the intention to secure the notes by lien. 

(® There were no homestead rights which could prevent the 
creation of the lien. Thorn v. Dill, 145. 


EQUITABLE TITLE. See DEEpD, 6. 


1. A deed was made to the heirs of A. B. and his wife, A. B. and 
wife then being alive. The consideration was paid by A. B. and 
wife, who sold it and executed a deed therefor to another. After 
their death their heirs conveyed the land to a third party, with a 
reservation that if A. B. had sold it in his life-time, then the deed 
of the heirs was without warranty. In a suit between parties 
claiming under the two conveyances, held, 

(1) The equitable title passed by the deed from A. B. 

(2) No interest in the land descended to the heirs of A. B., and 
none passed by their deed. Bailey v. Heirs of Willis, 212. 


EQUITY. See MorTGAGE, 1. STATUTE OF FRAUDS, 1. 


1, The fact that a vendor fails torestore purchase money paid on 
a sale prohibited by law, and therefore void, raises no equity in the 
purchaser entitling him to an enforcement of the contract; other- 
wise the law itself would be defeated. Holmes v. Johns, 41. 

2. The rule that where a vendor has no title at the date of sale, 
any title afterwards obtained by him will inure to the benefit of the 
purchaser, does not apply if the sale was prohibited bv law. Id. 


ESTATES OF DECEDENTS. See DESCENT AND DISTRIBUTION. EXEC- 


UTORS AND ADMINISTRATORS. HOMESTEAD, 9. JURISDICTION, 1. 
SEPARATE PROPERTY, 4. 


ESTOPPEL. See DamaGes, 15. EQUITABLE LIEN, 1. INSURANCE 








CoMPANY, 6. 
1. No agreement made by the guardian of a minor concerning 
the partition of an estate in which he is interested, can, unless 
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ESTOPPEL — continued. 
ordered or sanctioned by a court having jurisdiction, operate an 
estoppel on the minor. Rainey v. Chambers, 17. 

2. An estoppel to be available as a defense need not be specially 
pleaded, but no verbal declarations can operate as an estoppel which 
did not influence the action of another. McDow v. Rabb, 154. 

8. The recovery of a judgment for title and possession of land by 
one of two joint owners in his own name, does not estop the de- 
fendant in a subsequent suit from contesting against the joint 
owner, who was not a party to the former suit, the title or possession 
of an undivided half of the land. Read v. Allen, 182. 


EVIDENCE. See Bona FIDE PURCHASER. DaAMAGEs, 11. DEPOSI- 
TIONS. EXECUTORS AND ADMINISTRATORS, 2. HEIRS, 1. INSUR- 
ANCE COMPANY, 1. LANDLORD AND TENANT, 1. MORTGAGE, 1. 
PAROL EVIDENCE. PLEADINGS, 5. RatmLway CoMPANny, 10. TREs- 
Pass TO TRY TITLE, 1. 

1. See opinion for a case in which evidence to show the existence 
of rights under a mortgage and note, prior to the sale under judg- 
ment of the property bound thereby, was improperly excluded. 
Hunt v. Makemson, 9. 

2. A defendant who, in a suit for property brought by an admin- 
istrator, disclaims all interest, is a competent witness to acts and 
conversations of the decedent affecting the title. Eastham v. 
Rountree, 110. 

3. The declarations of a deceased party exercising acts of owner- 
ship of land, concerning his title, when made in connection with 
such acts, to the effect that he had purchased the land, cannot be 
admitted in evidence to sustain the title of one claiming under him. 
McDow v. Rabb, 154. 

e 4. In an action for damages against a railway company, on 

account of the wrongful arrest of a passenger on its train caused 

by the conductor, it was alleged that the conductor was ‘acting 
within the scope of his authority.” Held, 

(1) It was competent to prove that in the performance of the act 
the conductor was acting within the sphere of his authority as con- 
ferred by the company, or under its instructions. G. H. & S. A. 
Ry Co. v. Donahoe, 162. 

5. The time-table of a railway company, which on its face an- 
nounces that it is for the government and information of employees 
only, and in terms reserves to the company the right to vary there- 
from at pleasure, is not admissible in evidence in a suit for damages 
against the company for not stopping the train at a place mentioned 
in the time-table, but at which no station was ever really established. 
Beauchamp v. I. & G. N. R’y Co., 239. 

6. The papers and orders of the probate court, or copies thereof, 
are the best evidence to show that an administration is not closed; 



























































676 
EVIDENCE — continued. 





INDEX. 


oral testimony to that effect is secondary evidence. Williams & 
Guyon v. Davis, 250. 

7. Oral testimony that the records do not show that an adminis- 
tration was closed is inadmissible, being testimony to a conclusion 
of law. Id. 

8. The certificate of a constable to the fact of service of a copy 
of an account on which a mechanic’s lien is claimed, is not evidence. 
Pool v. Wedemeyer, 287. 

9. When the agreement of counsel in a cause to enforce a lien for 
materials furnished in building is that the material was furnished 
and charged to the contractor who did the work, it is not error to 
permit evidence of a verbal agreement by the owner of the property 
to pay for the same, he being the original defendant, the statute of 
frauds not being pleaded. Jd. 

10. The provision of the Revised Statutes (art. 2247) that the 
husband or wife of a party toasuit . . . shall not be incompe- 
tent to testify except as to confidential communications between 
them, does not give parties to divorce suits the right to testify in 
their own behalf. Toso change the common law, the language of 
the statute should be clear and explicit. Cornish v. Cornish, 
564. 

11. For construction of a former statute, see 41 Tex., 111. Jd. 

12. A petition to recover for a loss by fire on a contract of insur- 
ance need not exhibit the policy nor set,forth such of its terms as 
are in the nature of conditions subsequent, or in the nature of ex- 
ceptions, or which are prohibitory of certain acts by the assured — 
all these being matters of defense. EE. T. Fire Ins. Co. v. Dyches, 
565. 

13. Although proofs of fire and loss are by the policy made con- 
ditions precedent, the petition is sufficient on this point if it alleges 
notice of the loss, and that on a day and at a place specified, proofs 
thereof were taken by A., the company’s agent, authorized thereto, 
and also authorized to settle and adjust the loss, who waived fur- 
ther proof, and promised to settle the loss. These facts would 
estop the company from setting up failure to furnish proofs. Jd. 

14. The comptroller, in answering interrogatories propounded to 
him, exhibited certain entries in an official book made in pencil. 
Held, 

(1) That these entries should have been admitted in evidence. 
Franklin v. Tiernan, 618. 


EXECUTED CONTRACT. See Contract, 1. 


EXECUTION. See Certainty, 3. Statutes CoNSTRUED, 13. 


1. By lapse of twelve months between executions a judgment 
lien is lost. illiams & Guyon v. Davis, 250. 
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EXECUTION SALE. See SHERIFF’s DEED, 1, 2, 3. 





1. Where an appeal is taken under article 1493, Pasch. Dig., by 
the provisions of which execution may issue and property be seized, 
but no sale can be made pending the appeal, if nevertheless the 
officer sells, the purchaser at this void sale is entitled to be refunded 
the purchase money, the same having been applied to the satisfac- 
tion of the judgment. Burns v. Ledbetter, 282. 

2. The above proposition holds true although the purchaser was 
the attorney of the judgment plaintiff, and procured the issuance 
of the execution. Jd. 

3. In this case the execution conferring no authority to sell, and 
for that reason, there being no valid sale, the maxim caveat emptor 
does not apply. Id. 

4. A purchaser at execution sale, under a judgment against the 
husband, acquires title to the property purchased, if the same was 
acquired during coverture by deed, though executed to the wife, if 
the purchaser at execution sale had no knowledge as to whether the 
property was acquired by the separate means of the wife. Kline v. 
Upton, 319. 


EXECUTORS AND ADMINISTRATORS. See PaArRoL EVIDENCE, 3, 4, 








5. SEPARATE PROPERTY, 4. 

1. One dying in 1849 provided in his will that his executors should 
settle all claims against his estate, and make partition of it, with no 
other action by the probate court except to probate the will, grant 
letters testamentary, and to receive the inventory. Held, 

(1) That after the executors had qualified and filed the inventory, 
the probate court had no jurisdiction over them, so long as they 
continued to discharge the trust. 

(2) Conveyances made by the executors to pay debts needed no 
approval by the court and derived no validity therefrom. 

(3) Its approval thereof was without jurisdiction, and the rec- 
ord thereof charged no one with notice of the same. Holmes v. 
Johns, 41. 

2. It is not necessary to the validity of a deed of an executrix, 
who is authorized by the will to convey property only when ad- 
vised so to do by other persons named in the will, and for the pay- 
ment of debts, that the consent of the executory advisors appear on 
the face of the deed. It may be proved by parol; and when with 
their consent the sale was made to pay debts, the equitable title 
vests in the purchaser. The heirs have no such vested right in the 
homestead as would invalidate a sale of it by the widow, executrix, 
under such circumstances. Brown v. McConnell, 229. 

3. A judgment obtained in the district court against the adminis- 
trator of an estate, and decreed *‘to be a preferred claim” against 
the estate, ‘‘and ordered to be paid in preference to all other debts,” 
is not entitled to priority over the ‘‘ expenses of administration ” 
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EXECUTORS AND ADMINISTRATORS — continued. 
which the probate law of 1870, section 207, prefers to all other 
charges except funeral expenses; and the district court, exercising 
probate jurisdiction, did not err in decreeing that the expenses of 
administration should be paid before such judgment. Williams v. 
Robinson, 347. 

4, Reasonable attorney’s fees for defending a suit in which such 
a judgment was rendered are included in the expenses of adminis- 
tration, and entitled to priority over such judgment. Id. 

5. It is competent for the district court, in a suit before it, to de- 
termine upon the issues between the parties that the plaintiff should 
recover the sums specified in the judgment, and to direct in a legal 
and appropriate manner their classification and payment by the 
probate court; but this exhausts its powers, and any direction to 
the probate court as tothe adjustment of the rights of creditors, not 
before the district court, is not binding upon the former. Jd. 

EXEOUTORY CONTRACT. See Venpor's Lie, 1. 
EXEMPLARY DAMAGES. See DAMAGEs. 

1. The principal is not liable in exemplary damages for the un- 
authorized malicious act of its agent. unless such act is ratified or 
accepted by the principal. G. H. & S. A. Ry Co. v. Donahoe, 162. 

EXEMPTION FROM FORCED SALE. 

1. The exemption of household and kitchen furniture from forced 
sale does not include any other than furniture for the family. and 
will not include beyond this furniture used in hotels and restau- 
rants. Heidenheimer v. Blumenkron, 303. 

EXPENSE OF KEEPING PRISONERS. 

1. Under the code the expense of keeping prisoners indicted 
within its limits devolves upon each county, notwithstanding any 
change of venue, and as a recompense for this the amount collected 
on a forfeited bail bond should be paid to such county. Galveston 
v. Noble, 575. , 

2. The sheriff of a third county had collected under execution 
the amount of the forfeiture, and having been enjoined at the suit 
of the county in which the case originated from paying over the 
money to the county from which the execution issued, became lia- 
ble for attorney’s fees for preparing an answer requiring the two 
other counties to interplead. Held, 

(1) That the attorney’s fees be paid out of the funds in the sheriff's 
hands. Id. 

FACT CASES. See HomesTeaD, 12. Limitation, 2. Res ApDJuDI- 
CATA, 1. 

1. See case as to rights of legal, though not beneficial owner of 
judgment, to notice, when an order of sale issues against his direc- 
tions, and to his prejudice as mortgagee of the land to be sold. 
Hunt v. Makemson, 9, 
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FACT CASES — continued. 

2. See opinion for a case in which evidence to show the existence 
of rights under a mortgage and note, prior to the sale under judg- 
ment of the property bound thereby, was improperly excluded. Id. 

3. See opinion for facts pleaded, held sufficient to authorize tre 
introduction of parol testimony to prove the consideration for a 
deed, with a view of showing that the land was separate property. 
Camoron v. Thurmond, 22. 

4. See statement for case in which it was held that a judgment 
was rendered divesting the rights of heirs which was unauthorized 
by pleadings. Ryan v. Wilson, 36. 

5. See opinion for answer of respondent in acase of quo warranto 
to which a demurrer was erroneously sustained. Flatan v. The 
State, 94. 

6. See opinion for facts upon which it was held error not to sub- 
mit to the jury the question of undue influence on a testator in the 
execution of his will. Brown v. Pridgen, 124. 

7. See statement of case and opinion for facts from which a con- 
veyance of land may be presumed, consisting in acts and declara- 
tions of him who invokes the presumption, coupled with the conduct 
of him in whom the apparent title vested, though not of a character 
nor continued fora period that would confer title under the ten 
years’ statute of limitations. MeDow v. Rabb, 154. 

8. Under such a state of facts as is presented in this case, it was 
error to find the conveyance from father to son fraudulent. Wood- 
son & Collins v. Douglass, 168. 


FINAL JUDGMENT. See JUDGMENT, 4. 


FORCED SALE. 

1. The exemption of household and kitchen furniture from forced 
sale does not include any other than furniture for the family, and 
will not include beyond this furniture used in hotels and restau- 
rants. Heidenheimer v. Blumenkron, 308. 


FORECLOSURE. See LIEN, 1. NECESSARY PARTIES, 1, 2. 
FORGERY. See WITNESS, 2. 


FORMER DECISION. 
1. It seems that in this state there is no inflexible rule making a 
former decision necessarily the law of the case. Burns v. Ledbet- 
ter, 282. 


FRANCHISE. 

1. Though in one sense an office is a franchise, the right to the 
same never vests until the person elected to have the same has fully 
qualified and has thereby become entitled to discharge the duties 
and receive the emoluments thereof. Flatan v. The State, 93. 





































GIFT. See SEPARATE PROPERTY, 1. 
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FRAUD. 


1. A child whose father purchases land and pays for the same 
with money which he owes the child, taking title in the name of a 
third party with his knowledge and consent, may recover the 
property, though the father may at the date of the purchase have 
been in failing circumstances, and intended by the purchase to 
prefer the child to other creditors. Eastham v. Rountree, 110. 

2. If such a purchase, with the title thus conveyed, was intended 
by the father as an advancement, the child would be entitled to re- - 
cover the property only if the advancement was not to the preju- 
dice of existing creditors. Id. 

3. If a father in failing circumstances, with a view of secreting 
his property, shall invest in land, taking title thereto in the name 
of a third party with his consent, and on the trust that he will 
hold one-half interest in the same as an advancement for the child ~ 
of the purchaser, the title having vested in the third party, a court 
will not divest it to enforce the trust at the suit of the child, 
though the child did not participate in the fraud and had no 
knowledge thereof. Id. 

4. No resulting trust can spring from an act contrary to public 
policy ora statute. Jd. 


FRAUDULENT CONVEYANCE. 


1. Under such a state of facts as is presented in this case, it was 
,error to find the conveyance from father to son fraudulent, 
Woodson & Collins v. Douglass, 168. 


GALVESTON ISLAND. See STATUTES CONSTRUED, 27. 
GARNISHMENT. 


1. Where the answer of a garnishee, taken on commission, and 
made at a date subsequent to the service of the writ, fails to state 
his indebtedness, or what effects, etc., he had at the date of the 
service of the writ, such answer is defective. It is error on such 
answer to discharge the garnishee. Jemison v. Scarborough, 358. 

2. But where the interrogatory, though using the terms of the 
statute, is misleading, and the court is satisfied that the answer, 
though defective, is not willfully evasive, the answer, if excepted 
to, should be set aside, and a new commission issued. Td. 

3. The interrogatory should have required the garnishee to an- 
swer as to what effects of one party or the other he had in his pos- 
session at the time the writ was served; and what effects of such 
person, or either of them, he had in his possession at the time of 
his answer. Id. 

4, The act giving the remedy of garnishment is not liberally con- 
strued in favor of the party resorting to the remedy. Jd. 
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GRANT. See CoNnDITION SUBSEQUENT. 

1. The absolute grant, by deed, of right of way to a railway 
company is not defeated by the failure of the company to comply 
with conditions on which the grant was obtained, there being no 
charge of fraud. G. H. & S. A. Ry Co. v. Pfeuffer, 66. 


GUARANTY. See JUDGMENT, 9. 
GUARDIAN AD LITEM. See PRACTICE IN District Court, 13. 


GUARDIAN AND WARD. See PARTITION, L 


HEIRS. See EQUITABLE TITLE, 1. EXECUTORS AND ADMINISTRATORS, 2. 
HOMESTEAD, 9. 

1. The heirs of an intestate, in order to be entitled to sue for the 
claim of their ancestor, must prove some fact bringing them within 
one of the exceptions to the rule; as lapse of more than four years 
since intestate’s death without administration, or that administra- 
tion has been closed and that there are no debts against the estate. 
Similar proofs must be made concerning the estate against the heirs 
of which it is proposed to bring suit on the ground of assets 
received. Webster v. Willis, 468. 

2. In such a suit against heirs, the law contemplates a judgment 
in personam and not in rem, and the verdict and judgment in the 
present case for the amount of the debt, and subjecting the land 
thereto, followed by the decree that the defendants are not responsi- 
ble for the amount of the judgment except to the extent of property 
received by them from the estate of their ancestor, are errone- 
ous, being contrary to the provision of the probate law, that, if the 
creditor of the intestate shall establish his debt, he shall recover 
judgment against the heir, or other party in possession of the prop- 
erty, to the amount of his debt; provided, that such judgment 
shall never exceed in amount the value of the property so held by 
the heir or other party. Id. 

3. The law in such a suit confers no specific lien on the property 
of the debtor. Id. 

4. Unknown heirs, when so sued, may be cited by publication. 
See McCampbell v. Henderson, 50 Tex., 611. Id. 


HOMESTEAD. See EXECUTORS AND ADMINISTRATORS, 2. 

1. The title to the homestead of the husband and wife, upon his 
death in 1863, he dying insolvent, and no constituent of the family 
other than the widow surviving him, vested in the widow, and a con- 
veyance of the same by her, made afterwards, vests the title in the 
purchaser. Rainey v. Chambers, 17. 

2. One in possession of land as a homestead abandoned it and ac- 
quired another. Purchase money notes were due from him for the 
abandoned homestead, which on abandonment he sold, and by agree- 
ment between himself, his vendee and his vendor, his vendee took 
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HOMESTEAD — continued. 
up and executed in lieu thereof other notes to the original vendor, 
with the agreement that they should be secured by a lien on the 
land. In asuit against him by the original vendor on the substituted 
notes, held, 

(1) That he was estopped from asserting that such written convey- 
ance had not been made by him of the abandoned homestead as 
would support and raise a vendor’s lien, he having resumed posses- 
sion of the land, and the maker of the substituted notes being in- 
solvent. 

(2) He could not repudiate that portion of the contract requiring 
the lien while enjoying the benefits of the contract. 

(3) Equity will enforce the intention to secure the notes by lien. 

(4) There were no homestead rights which could prevent the cre- 
ation of the lien. Thorn v. Dill, 145. 

3. A citizen of Texas, owning a homestead in this state, left the 
state in i868 with his wife, declaring his dissatisfaction with the 
ffovernment, expressing his intention not to return, and removed to 
Tuspan, Mexico. He returned to this state in 1873 and died in 1878, 
but never occupied again his former homestead. In a contest be- 
tween a purchaser of the homestead at execution sale in 1871, and 
the widow and children of the deceased husband claiming home- 
stead rights, held, 

(1) The homestead was abandoned and homestead rights lost. 

(2) The power of the husband to bind his children by abandon- 
ment of the homestead is clear, and the rights of the wife were lost 
by her voluntarily leaving the homestead and accompanying the 
husband when he abandoned it. Smith v. Uzzell, 315. 

4. Long continued absence from the place once occupied as a 
homestead can be looked to by a jury only for the purpose of ascer- 
taining the intent with which the removal from it was made. Cline 
v. Upton, 319. 

5. The fact of removal from the homestead, coupled with an in- 
tention never to return to it as such, constitutes abandonment, and 
nothing less does. Jd. 

6. Though no length of absence from a honestead wili constitute 
an abandonment thereof, unless there be an intention not to return 
to it, yet an absence may be so long continued, and under such cir- 
cumstances, that a jury would be authorized to find that the inten- 
tion never to return and again use the homestead existed. Id. 

7. Homestead rights are lost by an abandonment with intention 
at the time of removal not to return, and the length of such absence 
is not material; if the intention to abandon continued until the rights 
of a purchaser at execution sale attached, the title vests in the pur- 
chaser. Id, 

8. See opinion for charge of court on the subject of abandonment 
held error. Id, 
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HOMESTEAD — continued. 





9. On the death of the wife her interest in the homestead de- 
scends and vests in her heirs, subject to administration and to the 
right of the husband to wind up the community affairs. This right 
of the husband must be limited chiefly to paying the community 
debts, and a purchaser from him does not acquire the interest of 
the children of the marriage when there were no debts of the com- 
munity to be paid. A sale to support the children will not be 
sufficient to pass title to their interest in the homestead. Beil v. 
Schwarz, 353. 

10. Parol evidence will not be sufficient to establish that a con- 
veyance of the homestead, absolute on its face and duly acknowl- 
edged by the husband and wife, was intended as a mortgage, unless 
it amounts to proof clear, satisfactory and convincing. Brewster v. 
Davis, 478. 

11. Where the transaction was negotiated with the husband, it 
would not be a mortgage because the wife so intended it, the 
grantees being innocent of any illegal or improper purpose. Id. 

12. See this case for evidence insufficient to support a finding that 
such a conveyance, made to the sureties on the official bond of the 
husband, after he had admitted that he was a defaulter to an 
amount in excess of the value of the homestead, was intended as a 
mortgage, and was therefore illegal. Td. 

13. Under the present constitution the urban homestead exemp- 
tion embraces not only the lots on which is the residence of the 
family, but, in addition thereto, the lot or lots where the head of 
the family exercises his calling or business, although the latter be 
not contiguous to the former, but entirely detached and separate 
therefrom. Miller v. Menke, 539. 

14. When so detached from the residence, the exemption of the 
lots used as a place of business can only be kept ups by the continued 
use thereof. An abandonment of their use as a place of business 
terminates the exemption of those lots, notwithstanding the lots 
on which thu home of the family may stand may still be used as a 
home. In this respect the urban and rural homestead differ. Jd. 

15. The homestead may be established on the separate property 
of the wife, and when so established it is the homestead of the family 
protected by the constitution. Ball, Hutchings & Co. v. Lowell, 579. 

16. When the husband dies leaving the homestead so established, 
no allowance in lieu of a homestead is to be made. Id. 


HUSBAND AND WIFE. See ABANDONMENT, 1. HOMESTEAD, 3, 9, 10. 








SEPARATE PROPERTY, 1. 

1. A judgment rendered against the husband for property claimed 
as the separate property of the wife, in a proceeding against the 
husband to which the wife was not made an actual party, is not 
binding on the wife. Read v. Adams, 182. 
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IMPROVEMENTS IN GOOD FAITH. 

1. A defendant in an action of trespass to try title who makes im- 
provements on the premises after suit brought, no matter what his 
intention may have been as to their removal, has no more right to 
claim that he acted in good faith than a mere trespasser. This is 
so though he may have sequestered and replevied the premises; 
and no tenant of his having notice of the suit has any greater 
rights than himself. JZenderson v. Ownby, 647. 


INDORSER. See JUDGMENT, 9. 

1. B. sold real estate, giving bond for title, and taking mortgages 
on other property to secure payment of purchase money notes. The 
purchaser sold the property, and indorsed the purchase money notes 
given to him to one who sued him as indorser. Prior to bringing 
suit the plaintiff had intervened in another suit brought by the 
holder of the notes given to B. for the property, and consented to 

,Judgment establishing the priority of B.'s lien, and that the property 
sold should be first subjected to the payment of B.’s notes before 
subjecting the other mortgaged property. In the subsequent suit 
against the purchaser from B., as indorser of the notes executed to 
him, held, 

(1) The defendant was not released from liability by plaintiff's 
failure to enforce the vendor’s lien resulting from the second sale 
as the superior lien on the property. 

(2) The title not having passed from B., his vendor's lien existed 
notwithstanding the mortgage on other property, and continued 
until the purchase money was paid, or foreclosure and sale. It 
was the superior lien on the property, and continued until pay- 
ment. 

(3) In default of payment, B. could repossess the property or sell 
it to another. 

(4) When a contract for the sale of land is executory, the same 
presumption that a lien for purchase money is waived by taking 
other security does not exist which obtains when the title has 

passed. Rogers v. Blum, 1. 
2. A promissory note was executed and indorsed as follows: 
** $1,418. 24. GALVESTON, June 1, 1873. 

‘*Six months after date I promise to pay to the order of myself 

fourteen hundred and eighteen 24-100 dollars, value received, pay- 
able at , 
(Signed) “J. BLUMENKRON. 
** Indorsed: 

“J. BLUMENKRON. 

‘*HERMAN HIRSCH. 

‘*S. HEIDENHEIMER. 

The note was made for a debt from Blumenkron to appellant, a firm 
of which S. Heidenheimer was a member, and indorsed by the 
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INDORSER — continued. 
maker, and Hirsch, and S. Heidenheimer to secure an extension. 
Held, 

(1) On the face of the note as indorsed and delivered, Blumenkron 
was maker, and Hirsch and S. Heidenheimer were indorsers. 

(2) The fact that Hirsch became a party to the note in its incep- 
tion and for the accommodation of Blumenkron did not make him 
liable otherwise than as indorser; nor is parol evidence admissible 
to show the intention with which he signed. 

(3) One who by regular indorsement becomes a party to commer- 
cial paper for accommodation, though done when the paper is made 
and before delivery, occupies a different position from strangers to 
the paper who write their names thereon. 

(4) Parol evidence is inadmissible to show that the indorser re- 
leased the owner of the note from obligation to use due diligence 
to enforce its collection, and a parol contemporaneous waiver of the 
right to notice cannot. under the statutes of Texas, be shown. 
Heidenheimer v. Blumenkron, 308. 

INJUNCTION. 

1. See this case for facts authorizing a writ of injunction to 
restrain the execution of a writ of possession against one not a 
party to the proceeding in which the judgment was rendered. Jef- 
fus v. Allen, 195. 

2. The sheriff of a third county had collected under execution 
the amount of the forfeiture, and having been enjoined at the suit 
of the county in which the case originated from paying over the 
money to the county from which the execution issued, became lia- 
ble for attorney’s fees for preparing an answer requiring the two 
other counties to interplead. Held, 

(1) That the attorney's fees be paid out of the funds in the sheriff's 


hands. Galveston v. Noble, 575. 
INNOCENT PURCHASER. See Bona FIDE PURCHASER. 

1. One may be an innocent purchaser from the heir and take the 
estate as against an unrecorded deed from the ancestor. Holmes v. 
Johns, 41. 

2. A deed containing a special warranty against all the world 
except the government is one under which the vendee may claim 
as an innocent purchaser, if other incidents to support that claim 
exist. Jd. 

INSURANCE COMPANY. 

1. In a suit against an insurance company for the value of eighty 
barrels ef honey insured by them, to be carried on a vessel from 
Tuspan, Mexico, to Galveston, Texas, and alleged to have been lost 
in a storm at sea, the defendants claimed that the honey was car- 
ried on deck, and for that reason denied liability therefor. Held, 

(1) That a policy on property in general terms, ‘“‘laden or to be 
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INSURANCE COMPANY — continued. 
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laden on board,” does not cover property on deck; but if the goods 
are named, and are such as are usually carried on deck, in the par- 
ticular trade, for satisfactory reasons, this will be presumed to have 
been known to persons doing an insurance business in such partic- 
ular trade, and to have been contemplated by the parties to the 
insurance contract. 

(2) Where, from the nature of the articles, they can properly be 
carried only on deck, it is a condition that they shall be so carried. 

(3) The statements of experienced persons as to how the business 
in question had been carried on for a series of years, were admissi- 
ble in evidence as tending to show the usage in the trade. 

(4) In order to establish the liability of the underwriters, it was 
not necessary to show a custom among them to pay losses on goods 
carried on deck. O. M. Ins. Co. v. Reymershoffer, 234. 

2. When the written portion of a policy of insurance describes 
the policy insured in general ternis, which would embrace articles 
which by the printed terms of the policy are denominated extra 
hazardous, and prohibited, the written portion of the policy will 
govern, and the keeping of articles thus described as extra hazard- 
ous would not operate as a breach of the conditions of the policy. 
Georgia Home Ins. Co. v. Jacobs, 366. 

3. A policy of insurance described in writing the property insured 
as consisting of “family groceries, wines, liquors, tobacco and 
cigars,” and in the printed portion of the policy, and by the printed 
terms of the policy, fire-works were designated as specially hazard- 
ous. Held, 

(1) A construction that would include fire-works in the property 
insured, and thus avoid the effect of the printed condition, would 
be unauthorized. 

(2) It is competent for the insurer to prescribe the terms on which 
the risk is assumed, when they are not violative of law and do not 
contravene public policy, and a violation of them releases the 
insurer from liability. Id. 

4. Though by the terms of a policy of insurance the insurance 
company may have sixty days after proofs are made to determine 
the matter and pay the loss, still if before the expiration of that 
time an authorized agent of the company denies the justice of the 
claim, and announces that it will not be paid, suit may be at once 
brought to enforce payment of the policy. Id. 

5. A petition to recover for a loss by fire on a contract of insur- 
ance need not exhibit the policy nor set forth such of its terms as 
are in the nature of conditions subsequent, or in the nature of ex- 
ceptions, or which are prohibitory of certain acts by the assured — 
all these being matters of defense. EF. T. Fire Ins. Co. v. Dyches, 
565. 

6. Although proofs of fire and loss are by the policy made con- 
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INSURANCE COMPANY — continued. : 
ditions precedent, the petition is sufficient on this point if it alleges 
notice of the loss, and that on a day and at a place specified proofs 
thereof were taken by A., the company’s agent, authorized thereto, 
and also authorized to settle and adjust the loss, who waived further 
proof, and promised to settle the loss. These facts would estop the 
company from setting up failure to furnish proofs. Id. 

7. Where the evidence is, that, with the exception of an outstand- 
ing unsatisfied vendor's lien, the purchase money on property of- 
fered for insuranve had been paid, a charge based on the hypothesis 
that the jury are satisfied ‘‘that the purchase money had not been 
paid and that there was an outstanding unsatisfied vendor’s lien,” 
was properly refused. Jd. 

8. It seems that a warranty that the land on which the insured 
building stands is owned in fee simple, is not broken if the party is 
in a condition to enforce specific performance of a bond to con- 
vey. Id. 

9. It is not error to refuse a charge when one substantially the 
same is given. See opinion. Id. 

INTEREST. See Usury. 

1, The plaintiff in the present action, though subrogated to the 
judgment lien, and though the judgment bore ten per cent. inter- 
est, was entitled to only the legal rate of interest on the purchase 
money paid out by him. Burns v. Ledbetter, 382. 


INTOXICATION. See RaILWay Company, 10. 


JUDGMENT. See CERTIFICATE OF STOCK. COLLATERAL PROCEEDING. 
EXECUTORS AND ADMINISTRATORS, 5. Heres, 2. JUDGMENT LIEN. 
STOCKHOLDER, 1. 

1. A judgment was entered on the 16th of December, 1879, on a 
motion to enter the same nune pro tune as of the 6th of December, 
1879, that being the last day of the preceding term. The cause had 
been submitted to the judge for trial on the law and facts in 
November, during the term which closed December 6, 1879. No 
consent to a continuance after submission was agreed to by counsel 
and placed of record, as required by rule 65 for the district courts. 
The judgment sought to be entered had never been read in open 
court; it bore no file-mark of the clerk showing it had been filed 
during the former term, nor was there any entry of that term in 
the judge's docket showing its character. The judge, in signing an 
exception to his action, on granting the motion to enter nune pro 

tune, stated that the motion was granted because the judgment 

was “the exact judgment rendered by the court on the 6th Decem- 
ber, i879.” Held, 

(1) The entry of the judgment was in violation of rule 65 for the 
district courts. 

(2) To authorize the entry of a judgment nune pro tune, ihe 
proof that it was rendered should be absolute and definite — abso- 
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JUDGMENT — continued. 





lufe from the record that a judgment was rendered, and its terms 
and conditions should be distinctly established by competent testi- 
mony. Camoron v. Thurmond, 22. 

2. See statement for case in which it was held that a judgment 
was rendered divesting the rights of heirs which was unauthorized 
by pleadings. Ryan v. Wilson, 36. 

3. A judgment which determines in favor of a vendee the valid- 
ity of a deed operates as a conclusive bar, in favor of the vendee 
and those claiming under him, to any claim by the vendor or his 
heirs to any property the title to which purported to pass by such 
deed, until such judgment is reversed or in some manner set aside. 
Webster v. Mann, 119. 

4, A final judgment was rendered in the supreme court, aflirm- 
ing the judgment of the district court, which was for the recovery 
of an entire survey of land, to which the plaintiff who recovered, 
in her original petition, alleged title to but a one-half interest. The 
original petition which disclosed the interest of plaintiff in the 
former suit was not incorporated in the record, but a tirst original 
petition was inserted. Held, 

(1) That the former judgment must be regarded as res adjudicata 
with reference to rights asserted by parties defending in the former 
suit, who claimed a half interest in the survey. 

(2) In a proceeding to revise and set aside the former judgment. 
the facts stated in the petition (which will be found in the state- 
ment of the case) were not sufficient to entitle plaintiff to relief. 
Read v. Allen et al., 182. 

5. The recovery of a judgment for title and possession of land 
by one of two joint owners in his own name, does not estop the 
defendant in a subsequent suit from contesting against the joint 
owner, who was not a party to the former suit, the title or posses- 
sion of an undivided half of the land. Jd. 

6. A judgment rendered against the husband for property 
claimed as the separate property of the wife, in a proceeding 
against the husband to which the wife was not made an actual 
party, is not binding on the wife. Id. 

7%. Neither the title or possession of land can be affected by a 
judgment, as against one in possession claiming title, who was not 
made a party to the proceeding in which the judgment was ren- 
dered. Jeffus v. Allen, 195. 

8. A judgment against one of several joint contractors merges 
the contract, and thereby defeats an action thereon against the 
other parties thereto, atcommon law. But under the statute (R.%., 
1256) a different rule prevails; a discontinuance may be entered 
as to a co-defendant not served without affecting his liability in a 
subsequent action; and the same rule applies to parties who might 
have been made parties, but were not joined in the suit. Wooters 
v. Smith, 198. 
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JUDGMENT — continued. 

9. Only such parties as are liable as indorsers, guarantors or 
drawers of accepted bills are exempt from the operation of the 
rule above announced, Id. 

10. Questions decided by the commission of appeals in arriving at 
their award, in cases referred to them by agreement, are as con- 
clusively settled, for the purpose of further proceedings in that 
case, as they would be by the adjudication of the case by this court. 
Burns v. Ledbetter, 282. 

11. A judgment obtained in the district court against the admin- 
istrator of an estate, and decreed ‘to be a preferred claim” against 
the estate, ‘‘and ordered to be paid in preference to all other 
debts,” is not entitled to priority over the ‘expenses of adminis- 
tration” which the probate law of 1870, section 207, prefers to all 
other charges except funeral expenses; and the district court, ex- 
ercising probate jurisdiction, did not err in decreeing that the 
expenses of administration should be paid before such judgment. 
Williams v. Robinson, 347. 

12. Reasonable attorney's fees for defending a suit in which such 
a judgment was rendered are included in expenses of administra- 
tion, and entitled to priority over such judgment. Jd. 

13. It is competent for the district court, in a suit before it, to 
determine upon the issues between the parties that the plaintiff 
should recover the sums specified in the judgment, and to direct in 
a legal and appropriate manner their classification and payment by 
the probate court; but this exhausts its powers, and any direction 
to the probate court as to the adjustment of the rights of credit- 
ors, not before the district court, is not binding upon the former. 
Id. 


JUDGMENT LIEN. 
1. The provisions of the Revised Statutes making judgments 
operate as liens from the date of their record, considered in con- 
nection with section 5 of the final title of the Revised Statutes, are 
held to be prospective in their operation. A judgment rendered 
before the adoption of the Revised Statutes, though only affirmed 
on appeal after that adoption, was not required to be recorded in 
order to preserve its lien. Woodson v. Collins & Douglass, 168. 

2. When a party suing for a debt, and claiming also a vendor's 
lien, obtains judgment for the debt, and appeals from that judg- 
mient because of the failure to allow the lien claimed, such appeal 
suspends the right to issue execution. The judgment lien is not 
extinguished by the failure to issue execution, nor by the appeal; 
but, on the affirmance of the judgment, relates back to the original 
judgment. Id. 

3. By lapse of twelve months between executions a judgment 
lien is lost. Williams & Guyon v. Davis, 250. 

Vout. LVI — 44 
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690 INDEX. 
JUDICIAL DISCRETION. See AppEaL Bonn, 1. CONTINUANCE, 1, 


PARTITION, 4. PRACTICE IN DistrRicT CouRT, 4. 

1, Judicial discretion can never be exercised to dispense with the 
observance of recognized rules for the protection of rights. Watts 
v. Holland, 54. 


JUDICIAL RECORDS. 


1. Contents of judicial records, unless lost or destroyed, cannot 
be proven by parol evidence. Williams & Guyon v. Davis, 250. 


JURISDICTION. See APPEAL Bonn, 2, 5,6. LIMITATION, 3. STATUTES 


CONSTRUED, 8. 

1. One dying in 1849 provided in his will that his executors 
should settle all claims against his estate, and make partition of it, 
with no other action by the probate court except to probate the 
will, grant letters testamentary, and to receive the inventory. Held, 

(1) That after the executors had qualified and filed the inventory. 
the probate court had no jurisdiction over them, so long as they 
continued to discharge the trust. 

(2) Conveyances made by the executors to pay debts needed no- 
approval by the court and derived no validity therefrom. 

(3) Its approval thereof was without jurisdiction, and the record. 
thereof charged no one with notice of the same. Holmes vy. 
Johns, 41. 

2. The district court, under its general equity powers, has, in a 
suit brought against an assignee for the benefit of creditors, who is 
charged with misappropriating the assets, power to remove him 
and appoint another. Blum v. Wettermark, 80. 

3. No formality of trial is necessary before a tribunal which must 
approve an officer's official bond, to ascertain whether the office has 
become vacant by reason of a failure to give bond. The fact that 
the court has declared the office vacant, without process or forma} 
trial, will not prevent its action from being judicial in its character. 
Flatan v. The State, 93. 

4, When a question has been decided by the court of appeals. 
within the scope of its jurisdiction, rights acquired under the judg- 
ment in which the decision was made cannot be disturbed by col- 
lateral proceeding begun in the district court. Crane v. Blum, 325. 

5. The question of the jurisdiction of the county court over the 
person of a party to suit before it, being once determined on appeal 
by the court of appeals, must >e held conclusive as to parties and 
privies. Id. 

6. The widow and heirs of a testator sued to recover land sold 
under a decree of the United States district court in foreclosure 
of a mortgage held by the assignee of an estate in bankruptcy. 
The widow and two others had been appointed executors by the 
will, free from the control of the probate court. The suit to fore- 
close was brought by the assignee against the executrix, but the 
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JURISDICTION — continued. 
petition in the present case alleges that at the time the suit was 
brought and the sale made the estate was being administered by her 
under the rules of the probate court. In that suit the executrix 
appeared and answered, claiming only the homestead exemption. 
Held, 

(1) That the United States district courts, as courts of bankruptcy, 
and the state courts have concurrent jurisdiction of suits for the 
recovery of the property of a bankrupt estate, or-of a debt due the 
estate, but the former have power to render their jurisdiction 
practically exclusive. 

(2) That had the defense been made that proceedings to collect 
the claim against the estate of deceased and enforce the lien were 
already pending in the probate court, the federal court would not 
have been divested of its jurisdiction, but the assignee merely 
required to elect between the two tribunals. 

(3) Where the bankrupt court proceeds to enforce a claim on the 
estate of a decedent, the preferences-and exemptions given by the 
state law are to be respected. 

(4) That the decree rendered by the United States district court, in 
the exercise of its jurisdiction, bound the estate of deceased, and 
therefore those claiming the land as heirs or distributees; and this 
whether the estate was represented by an independent executrix, 
or one under the supervision of the probate court. Cuney v. Shaw, 
435. 

7. Where there is a demurrer to the jurisdiction of the court, and 
the record fails to show any action thereon, all parties before the 
court are taken to have submitted to its jurisdiction. Galveston v. 
Noble, 575. 

8. Where a petition for writ of error is filed, but there is no writ 
of error bond, bond for cost, nor affidavit of inability to give such 
bond, the supreme court has no jurisdiction to revise the judgment 
of the court below. Jndianola Ry Co. v. Fryer, 609. 

9. In a suit for land the appeal bond was conditioned for the 
payment of ‘‘all costs which may have accrued in the district 
court, and which may accrue in the supreme court, and all damages 
adjudged in said appeal;” and it omitted the condition, ‘‘for the 
prosecution of the appeal with effect.” Jield, 

(1) That the bond was sufficient to give the court jurisdiction, 
and a motion to dismiss filed after the case had been pending on 
appeal several vears was overruled. Franklin v. Tiernan, 618. 


JUROR. See STATUTES CONSTRUED, 22, 
JURY. See Trial BY JURY. 


JURY COMMISSIONERS. See Tria BY Jcry, 3. 
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LAND. See CoLonizaTIon Laws, 1. NUNCUPATIVE WILL, 1. Stat 


UTES CONSTRUED, 1, 27. VENDOR'S LIEN. 

1. Where, in the partition of an estate, land ordered to be sold as 
incapable of division is on the application of a distributee allowed 
to be taken by him, on his executing his obligation with sureties to 
the other distributee for the appraised value, under the statute 
(Pasch. Dig., art. 1360), the payment of the money or execution of 
the obligation is a condition precedent to the vesting of title. Wéill- 
iams & Guyon v. Davis, 250. 


LANDLORD AND TENANT. See IMPROVEMENTS IN Goop FalITH, 1. 


1. In an action of trespass to try title the defendant set up a pre- 
vious judgment obtained against the tenant of the present plaintiff, 
and claimed that the same was conclusive against him. Held, 

(1) That notwithstanding articles 4789 and 4790 of the Revised 
Statutes, directing that where the premises are occupied the person 
in possession shall be the defendant, and, where that person is a 
tenant, authorizing the landlord to make himself a party or be 
made a party on motion of the tenant, yet where the landlord is 
not a party, and has no notice of the pendency of the suit, he is 
not bound. 

(2) The petition and judgment in such previous suit against a ten- 
ant are inadmissible as evidence to defend the action by the land- 
lord; to treat them as conclusive against the plaintiff in such action 
is error sufficient for reversal. 

(3) That such previous suit stopped the running of the statute of 
limitations in favor of the landlord as to an undivided half interest 
sued for; but this did not apply to the remainder, to which no claim 
was there made. 

(4) Where the landlord’s possession has been sufficient to give him 
title by limitation as against any other part owner than the plaintiff 
in the previous suit, it is error to award to that plaintiff exclusive 
possession of the entire premises. 

(5) It seems that though such possession be insufficient to give 
title by limitation, it may be sufficient to protect the party from 
being ejected as a mere trespasser by a part owner suing only in his 
“own behalf. Read v. Allen, 176. 


LAPSE OF TIME. See CoMMuNITY PROPERTY, 1. Ratway Com- 


PANY, 14. 


LEVY. See DEED, 11. SHeERIFF’s DEED, 1, 2, 3. 


LIEN. See ASSESSMENT. EQUITABLE LIEN. Heres, 3. INDORSER, 1. 





JUDGMENT LIEN. MECHANIC’S LIEN. VENDOR'S LIEN. 

1. The holder of a junior lien by recorded mortgage has the right 
to pay off the prior vendor's lien; that right is not extinguished by 
foreclosure under proceedings to which the holder of the junior lien 
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LIEN — continued. 
is not a party, and may be shown under apt averments, in a con- 
troversy between the purchaser under the prior lien and the holder 
of the junior lien to adjust their respective interests in the property. 
Hunt v. Makemson, 9. 


LIMITATION. See LANDLORD AND TENANT. TRESPASS TO TRY TITLE. 
1. Limitation will not apply to an amended petition which simply 
amplifies and makes more specific the representations contained in 
the original petition, if the original petition states the cause of action 
and was filed in time. Jones v. George, 149. 

2. See opinion for facts under which the bar of limitations ap- 
plied to parties claiming rights under a bond executed as a replevin 
bond, and where possession of the property was resumed without 
reference to the bond. Wooters v. Smith, 198. 

3. The town of Victoria, owning certain lands outside of the town 
proper but within the corporate limits, caused it to be surveyed 
into farm lots separated by streets, and sold lots O and P, separated 
by a street, the deeds calling to run with the street. Subsequently 
by statute the limits of the corporation were reduced, leaving these 
lots outside, the statute providing that the streets should remain 
set apart for public use. The owner of lots O and P having united 
them in one enclosure, the county commissioners of Victoria county 
ordered the fence removed, and the plaintiff claiming the entire en- 
closure as his property, brought this suit to enjoin the enforcement 
of the order. Held, 

(1) That the suit involved the title to real estate, and that the 
district court had jurisdiction. 

(2) That the deeds from the town conveyed no title to the street, 
and that the plaintiff therefore acquired no title by adverse posses- 
sion for five years. 

(3) That the title by the party in possession under the ten years’ 
limitation, because such possession only continued ten years when 
counted against the county as well as the city, and against the 
former, being a subdivision of the state, the statute no more runs 
than against the state itself. Coleman v. Thurmond, 514. 

4, The limitation of one year, placed by statute upon actions for 
injuries to the person of another, as assault, battery, wounding or 
imprisonment, applies to actions for injuries from accidents on rail- 
roads also, the classes above named being examples merely, and not 
intended to restrict the operation of the statute. Tobin v. H. & T. 
C. R’y Co., 641. 


LOCATION. See STATUTES CONSTRUED, 27. 
MANDATORY AND DIRECTORY. See ASSIGNMENT OF ERROR, 1. 
MARITAL RELATIONS. See HusBAND AND WIFE. MARRIED WOMAN. 
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MARRIED WOMAN. See ACKNOWLEDGMENT, 1. 
1. A married woman may dispose of her property by will, sub- 
ject to the liability of her community property for the payment of 
community debts. Brown v. Pridgen, 124. 


MARSHALING SECURITIES. 
1. To authorize the marshaling of securities by one creditor for 
the protection of another, it must appear that the securities belong 
to a common debtor. Rogers v. Blum, 1. 


MEASURE OF DAMAGES. See DaMaGss, 3, 10. RaAmLWAY COMPANY, 4. 

1. A. rents to B., agreeing to furnish a cistern for B.’s use. Ina 
suit for damages for breach of the contract, A. having failed to 
supply the cistern, held, 

(1) That damage to the crop because of loss of time whilst haul- 
ing water was not to be considered. 

(2) That general opinions of. witnesses as to amount of damages 
from failure to furnish cistern, based in part on loss of crop, were 
erroneously admitted. 

(3) That it was error to refuse a charge excluding from the con- 
sideration of the jury in estimating damages, sickness in the family 
occasioned by the quality of water used, or damage to the crop by 
loss of time whilst hauling water. Turner v. Little, 141. 
MECHANIC'S LIEN. See EvIpENcE, 9. 

1. Art. 3166 (R. S.) having reference to verbal contracts, does not 
require that the terms of a verbal contract shall be set out with the 
bill of particulars to be recorded, but on the contrary it was never 
intended that verbal contracts should be set out, or that contracts by 
law implied from the acts of the parties should be put into words 
and recorded.. Pool v. Wedemeyer, 287. 

2. When an account is filed under the statute to secure a me- 
chanic’s lien under a verbal contract, if it states that the work was 
done at the request and with the approval of the party to be 
charged, it is a sufficient compliance with the statute. Id. 

3. When an entire job is done under contract, the same reason 
and necessity do not exist for giving the various items of work or 
material as would in a case where there was no express contract for 
doing the entire job for a sum certain. Jd. 

4, There was an express verbal contract to paint a house for $405. 
The mechanics made out, filed and recorded under the statute the 
following account: 


“ Mr. Sandford — 





** GALVESTON, March 1, 1874. 


**To WEDEMEYER & SCHULTE, Dr. 
‘“‘HOUSE AND SIGN PAINTERS, GLAZIERS, GRAINERS AND PAPER. 
HANGERS. 
‘*To painting house of Mr. Pool, in and outside, two coats. ..$405.” 
Held: 
(1) It was unnecessary to set forth each item of work; the con- 
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MECHANIC’S LIEN — continued. 
tract being for the entire job for a sum certain, the whole was 
properly aggregated in one item. 

(2) The fact that the account did not bear the exact time when 
the work was completed was immaterial. Jd. 

5. The certificate of a constable to the fact of service of a copy 
of an account on which a mechanic's lien is claimed, is not evi- 
dence. Id. 

6. When the agreement of counsel in a cause to enforce a lien for 
materials furnished in building is that the material was furnished 
and charged to the contractor who did the work, it is not error to 
permit evidence of a verbal agreement by the owner of the prop- 
erty to pay for the same, he being the original defendant, the 
statute of frauds not being pleaded. Id. 

7. It is no objection to an order of sale to enforce a mechanic's 
lien on community property against the husband’s interest that the 
heirs of the wife, who had died during litigation, were not made 
parties. The fact that equities may arise in the future affords no 
reason why the husband's interest should not be sold to satisfy the 
lien. Id. 


MERGER. See JUDGMENT, 8. StTaTuTES CONSTRUED, 14. 
MISTAKE. See STOCKHOLDER, 7. 


MORTGAGE. See County CLERK, 4, 5. Fact CASES, 1. HOMESTEAD, 

10, 11, 12. NerCESSARY PARTIES, 1, 2. VENDOR AND VENDEE, 4. 

1. The holder of a junior lien by recorded mortgage has the right 

to pay off the prior vendor's lien; that right is not extinguished by 

foreclosure under proceedings to which the holder of the junior lien 

is not a party, and may be shown under apt averments, in a contro- 

versy between the purchaser under the prior lien and the holder of 

the junior lien to adjust their respective interests in the property. 
Hunt v. Makemson, 9. 


MOTION TO DISMISS. 

1. A motion todismiss a cause not filed within the time prescribed 
by the rules of court (Rules 8 and 9) will not be regarded except 
for defects which would affect the jurisdiction of the court. Zapp 
v. Michaelis, 395. 


NECESSARY PARTIES. 

1. When a vendor holding a mere equitable lien for purchase 
money seeks to enforce his lien against the vendee, a subsequent 
purchaser holding a deed for the land, and in possession thereof, is 

a necessary party. Robinson v. Black, 215. 
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NECESSARY PARTIES — continued. 


‘2. But if neither the party in possession or his vendor had more 
than a mere equity, and the party in possession was charged with 
notice by the recitals of the deed under which he claims that the 
purchase money notes had not been paid, such party in possession 
is not a necessary party to proceedings to foreclose. Id. 


NEGLIGENCE. See County CLERK, 6. DamaGEs, 12, 13, 14. 





1. In a suit for injuries sustained while carrying out orders of an 
employer, the answer set forth carelessness and negligence on the 
part of the plaintiff, alleging notice to him of the danger and expla- 
nation thereof. Held, 

(1) That the plaintiff had the right to believe he could safely do 
the act by indicated means when so directed by an experienced 
workman, the plaintiff being inexperienced in the duty required 
and the danger not being obvious. 

(2) That his failure to examine into the danger attending the per- 
formance of the duty, under such circumstances, was not negligence 
on the part of plaintiff. Howard Oil Co. v. Farmer, 301. 

2. Some apparent danger must exist in order for a failure on the 
part of the person injured to minutely examine the machinery to 
constitute negligence. Id. 

8. See opinion for charge on negligence held correct. Id. 

4. A man whilst crossing the track of a railroad, at a public 
crossing, at night, was struck by the tender of a switch engine and 
fatally injured. Suit was brought alleging negligence on the part 
of the railroad company in various respects, and especially in the 
absence of sufficient lights. The answer of the company set up in- 
toxication on the part of the man killed, making him unconscious 
of the danger; and that he recklessly attempted to cross the track 
in front of an approaching engine. Held, 

(1) The depositions of witnesses as to the arrangement of lights, 
etc., on arother occasion, but on the same sort of a night, were 
admissible if that arrangement had not been materially changed 
since the accident; but if such change had taken place, then those 
depositions would be irrelevant and inadmissible. 

(2) Where there was conflicting testimony as to whether a change 
of the lights, etc., had taken place, the court should not have 
excluded the deposition, but should have instructed the jury to dis- 
regard the evidence if they found that the surroundings had, in 
fact, undergone a material change. 

(8) That the sobriety or intoxication of deceased was a proper sub- 
ject for the consideration of the jury in determining whether he 
exercised due care or not. H. & T. C. R’y v. Waller, 331. 

5. The court was asked to instruct the jury that the failure of 
one about to cross a railroad track to look each way for an approach- 
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NEGLIGENCE — continued. 
ing engine is negligence. Also if the train was running at such a 
rate of speed as would have enabled deceased to have seen and 
avoided it, then his unsuccessful attempt to do so in front of it was 
negligence. These charges took the question of contributory neg- 
ligence from the jury and were rightly refused. Id. 


NEW TRIAL. : 

1. The supreme court will not grant a new trial on the ground of 
surprise when it was the result of misapprehension by the counsel, 
of the law of the case. Beauchamp v. I. & G. N. R’y Co., 239. 

2. Where the defendant in trespass to try title prayed to have his 
field notes corrected, and the cloud removed frem his title, and the 
case being tried in the absence of the plaintiff, resulted in a judg- 
ment in favor of the defendant, held, 

(1) That the motion for a new trial, on the ground that the plaint- 
iff had a meritorious cause of action and for other reasons suffi- 
ciently established, was defective in not exhibiting the chain of 
title or other documentary evidence relied on, as the grounds of the 
motion were not sustained by the record. Blum v. Davis, 431. 


NOTICE. See Bankrupt, 1. CountTy CLERK, 3, 4. Fact Cases, 1. 
JURISDICTION, 1. OFFICE, 6.. POSSESSION. PURCHASER IN GOOD 
FaiTH, 3. Trusts, 5. VENDOR AND VENDEE, 4. 

1. Continuous possession by a vendee, in person or by tenants, is 
notice equivalent to record of his deed. Woodson & Collins, v. 
Douglass, 168. 

2. Constructive notice of an adverse claim to land cannot extend 
to deeds in the chain of title, prior to an unrecorded mesne convey- 
ance. Thompson v. Westbrook, 265. 


NUNCUPATIVE WILL. 
1. Real estate cannot be devised by nuncupative will. Watts v. 
Holland, 54. 
2. One named as executor by a nuncupative will cannot be a wit- 
ness to establish it. His disability was not removed by art. 6826, 
Pasch. Dig. Id. 


OFFICE. 

1. One elected to the office of sheriff who seeks an extension of 
the time provided by statute within which he shall qualify, by taking 
the oath of office and giving bond, must show some extraordinary 
reason why it should be granted. Flatan v. The State, 93. 

2. If one elected to the office of sheriff neglects or refuses to give 
the bond required by the statute within the time prescribed by the 

statute, it is the duty of the county commissioners’ court for the 
county to declare the office vacant and to fill the vacancy by ap- 
pointment. Id, 
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OFFICE — continued. 






8. Art. 6, sec. 24 of the constitution, conferring on the judges of 
the district court power to remove officers therein named, refers only 
to persons who are officers in the full sense of that term, after they 
have been elected or appointed, and have qualified as required by 
law. Id. 

4. Art. 3400 of the Revised Statutes does not confer on judges of 
the district court exclusive jurisdiction to declare vacant an office to 
which one has been elected, when he has refused or neglected to - 
qualify by taking the oath and executing the statutory bond. Jd. 

5. Though in one sense an office is a franchise, the right to the 
same never vests until the person elected to have the same has fully ~ 
qualified and has thereby become entitled to discharge the duties and 
receive the emoluments thereof. Id. 

6. For all purposes of qualification, a person who has received his ~ 
certificate of election to ah office is to be deemed in court, and he 
must take notice without citation of all that may occur in the court 
which must approve his bond and pass upon his qualification affect- 
ing his interest. After the officer has fully qualified, and his right 
to the office has vested, it cannot be divested by the state until after 
notice has been given to the incumbent. Id. 

7. No formality of trial is necessary before a tribunal which must 
approve an officer's official bond, to ascertain whether the office has 
become vacant by reason of a failure to give bond. The fact that 
the court has declared the office vacant, without process or formal 
trial, will not prevent its action from being judicial in its charac- 
ter. Id. 

8. The statute requiring a party elected to office to qualify within 
a prescribed period of time, will be construed as directory only in a 
case where, from reasons beyond his control, he cannot qualify _ 
within the time allowed; but such construction will not be given in 
a case of neglect or refusal to qualify. Id. 


OFFICER. See CONSTITUTIONAL Law, 1. JURISDICTION, 4. OFFICE, 8, 6. 
OFFICIAL BOND. See Bonp. CoNnrTRACT. 











1. To sustain a bond as a common law bond taken by an officer 
under color of authority, it must appear in substance that the per- 
sons seeking its enforcement or those in privity with them agreed 
and consented to the contract evidenced thereby with the makers 
thereof. Wooters v. Smith, 198. 

2. See opinion for a bond exacted by an officer which was neither 
good as a statutory or common law bond. Id. 

3. A bond given as a condition to be permitted to enjoy a right 
clearly given by law, demanded by an officer who has possession of 
property which he has seized under process, cannot be said to be 
a voluntary bond when it is more onerous than the statute pre 
scribes. Id. 
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OFFICIAL BOND — continued. 

4, The taking of such a bond should be regarded, in the absence 
of explanatory facts, as evidence of the fact of a refusal to deliver 
the property unless the bond was given. Exacting the bond under 
such circumstances would be as to the maker coercion and oppres- 
sion, which would invalidate it as a common law bond. Id. 


OFFICIAL RECORDS. See PENCIL ENTRIES, 1. 


ORDER OF SALE. See Parties, 8. 
~ 1. See case as to rights of legal, though not beneficial owner of 
judgment, to notice, when an order of sale issues against his direc- 
tions, and to his prejudice as mortgagee of the land to be sold, 
Hunt v. Makemson, 9. 


OUTSTANDING TITLE. See WaRRANTY, 2. 


PAROL EVIDENCE. See Deep, 8. Homesteap, 10. PROMISSORY 
Nore, 1. ; 

1. See opinion for facts pleaded, held sufficient to authorize the 
introduction of parol testimony to prove the consideration for a 
deed, with a view of showing that the land was separate property. 
Camoron v. Thurmond, 22. 

2. Parol evidence will not be heard to defeat a right to land con- 
veyed by deed when its object isto establish a condition subsequent. 
G., H. & S. A. R’y Co. v. Pfeuffer, 66. 

3. Contents of judicial records, unless lost or destroyed, cannot 
be proven by parol evidence. Williams & Gu yon v. Davis, 250. 

4. The papers and orders of the probate court, or copies thereof, 
are the best evidence to show that an administration is not closed; 
oral testimony to that effect is secondary evidence. Id. 

5. Oral testimony that the records do not show that an adminis- 
tration was closed is inadmissible, being testimony to a conclusion 
of law. Id. 


PARTIES. See Action, 1. JUDGMENT, 8 N&UCESSARY PARTIES. RaAlIL- 
way Company, 14. TRUuSTS, 5. 

1. Under the statute of 1876 pertaining to the powers and duties 
of executors and administrators, the same rule obtained in regard 
to the heirs joining in a suit involving title to land that did under 
the act of 1848. Neither act required it. Zacharie v. Waldrom, 116. 

2. Neither the title or possession of land can be affected by a 
judgment, as against one in possession claiming title, who was not 
made a party to the proceeding in which the judgment was ren- 
dered. Jeffusv. Allen, 195. 

8. One tenant in common cannot maintain an action of trespass 
quare clausum fregit without joining his co-tenants in the suit. 

Parks v. Dial, 261. 
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4. When a vendor holding a mere equitable lien for purchase 
money seeks to enforce his lien against the vendee, a subsequent 
purchaser holding a deed for the land, and in possession thereof, is 
anecessary party. Robinson v. Black, 215. 

5. But if neither the party in possession or his vendor had more 
than a mere equity, and the party in possession was charged with 
notice by the recitals of the deed under which he claims that the 
purchase money notes had not been paid, such party in possession 
is not a necessary party to proceedings to foreclose. Id. 

6. It is no objection to an order of sale to enforce a mechanic's ~ 
lien on community property against the husband’s interest that the 
heirs of the wife, who had died during litigation, were not made 
parties. The fact that equities may arise in the future affords no 
reason why the husband's interest should not be sold to satisfy the 
lien. Pool v. Wedemeyer, 287. 


PARTIES AND PRIVIES. See COLLATERAL PROCEEDING, 3. 





PARTITION. See STATUTES CONSTRUED, 11. 






















1. No agreement made by the guardian of a minor concerning 
the partition of an estate in which he is interested can, unless 
ordered or sanctioned by a court having jurisdiction, operate an 
estoppel on the minor. Rainey v. Chambers, 17. 

2. Where, in the partition of an estate, land ordered to be sold 
as incapable of division is on the application of a distributee al- 
lowed to be taken by him, on his executing his obligation with 
sureties to the other distributee for the appraised value, under the 
statute (Pasch. Dig., art. 1360), the payment of the money or exe- 
cution of the obligation is a condition precedent to the vesting of 
title. Williams & Guyon v. Davis, 250. 

8. The county court acquiring jurisdiction by service of citation 
on minor heirs in a proceeding for partition should appoint a 
guardian ad litem (Laws of 1876, p. 120, secs. 102-3). But if this is 
not done, the judgment rendered in the cause is voidable only and 
cannot be subject to a collateral attack. Montgomery v. Carlton, 
361. 


PARTNERSHIP. See SHERIFF’S DEED, 1, 2, 3. 






PASSENGER. 











1. It is the duty of a person about to take passage on a railway 
train to inform himself when, where and how he can go and stop, 
according to the regulations of the railway company; and if he 
makes a mistake, not induced by the company, against which ordi- 
nary care in this respect would have protected him, he has no 
remedy against the company for the consequences. Beauchamp v. 
I. & G.N. R’y Co., 239. 
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PASSENGER — continued. 

2. By his ticket the passenger on a railway train acquires the 
right only to be carried according to the custom of the road. He 
has the right to go to the place which his ticket calls for on any 
train that usually carries passengers to that place, but he cannot 
insist on being carried out of the customary course of the road. Id. 


PENCIL ENTRIES. 

1. The comptroller, in answering interrogatories propounded to 
him, exhibited certain entries in an official book made in pencil. 
Held, ' 

(1) That these entries should have been admitted in evidence. 
Franklin v. Tiernan, 618. 


PLEADING. See Fact Case, 5. INSURANCE CoMPANY, 5, RAILWAY 
CoMPANY, 14. STATUTE OF FRAUDS, 3. 

1. It seems that for the purpose of testing the admissibility of 
evidence, the plaintiff's petztion, in so far as it states facts amount- 
ing to an answer to a cross bill, may be regarded as such answer. 
Hunt v. Makemson, 9. 

2. In a petition filed by creditors against an assignee appointed 
under the act of March 24, 1879, for misapplying the assets received 
by him, there was no distinct averment that there did not remain 
in the hands of the assignee assets not misapplied, sufficient to dis- 
charge the debts. On general demurrer, held, 

(1) That the omission was not fatal. 

(2) The statute having been made for the benefit of insolvent 
debtors and their creditors, no presumption can arise that a debtor 
who avails himself of its provisions is solvent. 

(3) Conclusion against the demurrer reached in a case where the 
property misapplied was alleged to be of a value equal to two-thirds 
of the indebtedness of the assignor. Blum v. Wettermark, 81. 

3. The same particularity in pleading is not required in a motion 
to quash a writ of possession, and the return of the sheriff thereon, 
made in the case in which relief is sought and in regard to a matter 
of record therein, as would be in ordinary cases. McFarland v. 
Mooring, 118. . 

4. The want of certainty in a motion to quash a writ of posses- 
sion, and the return of the officer thereon, in not sufficiently describ- 
ing the judgment on which the writ issued, and the manner in 
which the writ was executed, is cured by the answer of the officer, 
if it fully describes the judgment, and the manner in which the 
writ was executed. Id. 

4 5. When there is a plea denying that there was any consideration 
to support an agreement, when the agreement on its face purports 
to have been made as a compromise of conflicting claims to land, 
it is proper to plead and prove that when the agreement was made 
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PLEADING — continued. 
there was pending litigation for the land between the parties. Lif- 
tle v. Allen, 133. 

6. Limitation will not apply to an amended petition which simply 
amplifies and makes more specific the representations contained in 
the original petition, if the original petition states the cause of ac- 
tion and was filed in time. Jones v. George, 149. 

7. An estoppel to be available as a defense need not be specially 
pleaded, but no verbal declarations can operate as an estoppel which 
did not influence the action of another. McDow v. Rabb, 154. 

8. In a suit upon a contract to recover the contract price for spe- 
cific articles delivered to defendant, no set-off for unliquidated 
damages, the right to which was assigned to defendant, and which 
accrued by trespass in procuring the specific articles, can be allowed. 
Parks v. Dial, 261. : 

9. A plea in trespass to try title which sets up title as resulting 
from a parol gift of the land in controversy, which fails to allege 
that the alleged donee made valuable improvements on the land, is 
bad on demurrer. Montgomery v. Carlton, 361. 


POLICY OF LAW. See CONSTRUCTION OF STATUTES, 1, 


POSSESSION. See LANDLORD AND TENANT, 1. 
1. Continuous possession by a vendee, in person or by tenants, is 
notice equivalent to record of his deed. Woodson v. Collins & 
Douglass, 168. 


POWERS. See Bona FIDE PURCHASER. 


PRACTICE IN DISTRICT COURT. See CERTAINTY, 3. GARNISHMENT 
OFFICE, 7. TRANSCRIPT, 1. 

1. A term of court began on the 3d day of the month, and the 
docket was called for default and to enable parties to demand juries 
during the call on the 7th. No jury was demanded by counsel in 
the cause (they being present) for either party when the case was 
called. After the call was completed and the jury cases were set 

for a future day, the non-jury causes were called for trial, and 
plaintiff's counsel applied for a continuance, which being overruled, 
they demanded a jury. Held, that the application for a jury came 
too late. Hunt v. Makemson, 9. 

2. It seems that for the purpose of testing the admissibility of 
evidence, the plaintiff’s petition, in so far as it states facts amounting 
to an answer to a cross bill, may be regarded as such answer. Id. 

8. A judgment was entered on the 16th of December, 1879, on a 
motion to enter the same nune pro tunc as of the 6th of December, 
1879, that being the last day of the preceding term. The cause had 
been submitted to the judge for trial on the law and facts in Novem- 
ber, during the term which closed December 6, 1879. No consent 
to a continuance after submission was agreed to by counsel and 
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PRACTICE IN DISTRICT COURT — continued. 








placed of record, as required by rule 65 for the district courts. The 
judgment sought to be entered had never been read in open court; 
it bore no file-mark of the clerk showing it had been filed during 
the former term, nor was there any entry of that term in the judge’s 
docket showing its character. The judge, in signing an exception 
to his action, on granting the motion to enter nunc pro tune, stated 
that the motion was granted because the judgment was ‘‘ the exact 
judgment rendered by the court on the 6th December, 1879.” Held, 

(1) The entry of the judgment was in violation of rule 65 for the 
district courts. 

(2) To authorize the entry of a judgment nunc pro tune, the proof 
that it was rendered should be absolute and definite,— absolute from 
the record that a judgment was rendered, and its terms and condi- 
tions should be distinctly established by competent testimony. 
Camoron v. Thurmond, 22. 

4. Ina proceeding to establish a nuncupative will between the 
party claiming to be executor under it and the heirs, as contestants, 
in which a fraudulent combination was charged as existing between 
the party claiming to be executor, who was himself a witness, and 
the other witnesses to the will, it is the right of the contestants to 
have the witnesses placed under the rule so that they should not 
hear the testimony of each other. A refusal to place the witnesses 
under the rule in such a case, if requested, is cause for reversal. 
The discretion ordinarily confided to the judge is subordinate to law 
which confers the right to have the rule enforced. Watts v. 
Holland, 54. 

5. Judicial discretion can never be exercised to dispense with the 
observance of recognized rules for the protection of rights. Id. 

6. It is the right of a party to have witnesses placed under the rule 
inacivil cause. Id. 

7. For all purposes of qualification, a person who has received his 
certificate of election to an office is to be deemed in court, and he 
must take notice without citation of all that may occur in the court 
which must approve his bond and pass upon his qualification affect- 
ing his interest. After the officer has fully qualified, and his right 
to the office has vested, it cannot be divested by the state until after 
notice has been given to the incumbent. Flatan v. The State, 93. 

8. See opinion for facts upon which it was held error not to sub- 
mit to the jury the question of undue influence on a testator in the 
execution of his will. Brown v. Pridgen, 124. 

9. Where the answer of a garnishee, taken on commission, and 
made af a date subsequent to the service of the writ, fails to state 
his indebtedness, or what effects, etc., he had at the date of the 
service of the writ, such answer is defective. It is error on such 
answer to discharge the garnishee. Jemison v. Scarborough, 358. 
10. But where the interrogatory, though using. the terms of the 
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PRACTICE IN DISTRICT COURT — continued. 


statute, is misleading, and the court is satisfied that the answer, 
though defective, is not willfully evasive, the answer, if excepted 
to, should be set aside and a new commission issued. Id. 

11. The interrogatory should have required the garnishee to an- 
swer as to what effects of one party or the other he had in his pos- 
session at the time the writ was served; and what effects of such 
person, or either of them, he had in his possession at the time of his 
answer. Id. 

12. The act giving the remedy of garnishment is not liberally 
construed in favor of the party resorting to the remedy. Id. 

13. The county court acquiring jurisdiction by service of citation 
on minor heirs in a proceeding for partition should appoint a guard- 
ian ad litem (Laws of 1876, p. 120, secs. 102-3). But if this is not 
done, the judgment rendered in the cause is voidable only and can- 
not be subject to a collateral attack. Montgomery v. Carlton, 361. 

14. When the plaintiff has proved a prima facie legal title in him- 
self, and the evidence of defendant does not establish title in him, 
it is proper for the court to instruct the jury to return a verdict for 
plaintiff. Id. 

15. The law again announced that a judgment in a civil cause will 
not be reversed for a mere failure on the part of the court below to 
cover in the charge every phase of the case, when attention is not 
called to the omission by a charge asked or otherwise. Van Alstyne 
v. H.& T. C. R’y Co., 373. 


PRACTICE IN SUPREME COURT. See ASSIGNMENT OF ERRORS, 2. 


APPEAL BOND. JURISDICTION, 9. MoTIoN To Dismiss, 1. 

1. When a charge of the court presents a question outside of the 
case as made by the pleadings, and upon which the verdict might 
have been found, a judgment based on such verdict will be reversed. 
Loving v. Dixon, 75. 

2. The supreme court will not grant a new trial on the ground of 
surprise when it was the result of misapprehension by the counsel 
of the law of the case. Beauchamp v. I. & G. N. R’y Co., 239. 

3. A party must make the objections on which he relies in the 
court below, and such as are not there made cannot be made in the 
supreme court for the first time. Pool v. Wedemeyer, 287. 

4. Where the evidence is sufficient to sustain the verdict, though 
there is also evidence upon which a different verdict might be based, 
there is no ground for reversal. Howard Oil Co. v. Farmer, 
301. 

5. The law again announced that a judgment in a civil cause will 
not be reversed for a mere failure on the part of the court below to 
cover in the charge every phase of the case, when attention is not 
called to the omission by a charge asked or otherwise. Van Alstyne 
v. H. &T. C. Ry Co., 373. 
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PRACTICE IN SUPREME COURT — continued. 

6. Where there is a demurrer to the jurisdiction of the court, 
and the record fails to show any action thereon, all parties before 
the court are taken to have submitted to its jurisdiction. Galveston 
v. Noble. 575. 

7. Where a petition for writ of error is filed, but there is no writ 
of error bond, bond for costs, nor affidavit of inability to give such 
bond, the supreme court has no jurisdiction to revise the judgment 
of the court below. Indianola R’y Co. v. Fryer, 609. 


PRESUMPTION. See ASSIGNOR AND ASSIGNEE. COMMUNITY PROP- 
ERTY, 1. INSURANCE COMPANY, 1. RatLWay COMPANY, 14. VEND- 
oR'S LIEN, 1. 

1. See statement of case and opinion for facts from which a con- 
veyance of land may be presumed, consisting in acts and declara- 
tions of him who invokes the presumption, coupled with the conduct 
of him in whom the apparent title vested, though not of a character 
nor continued for a period that would confer title under the ten 
vears’ statute of limitations. McDow v. Rabb, 154. 


PRINCIPAL AND AGENT. 
1. The principal is not liable in exemplary damages for the un- 
authorized malicious act of its agent, unless such act is ratified or 
accepted by the principal. G., H. & S. A. Ry Co. v. Donahoe, 162. 


PRINCIPAL AND SURETY. See INDORSER, 1. VeENDOR’s LIEN, 1. 
- 1. One who signs a joint obligation with an understanding be- 
tween the principal, the payee, and himself, that he is but a surety. 
and shall not be considered bound unless the name of another surety 
is procured to the obligation, is not bound by a subsequent verbal 
promise to pay. Loving v. Divon, 75. 

2. In such a case, the condition on which the surety originally 
agreed to be bound never having been complied with, his second 
verbal promise would be but the promise to pay the debt of another; 
to enforce which, some consideration must be shown. The action 
could be only on the new promise which should be averred and 
proved. Id. 


PRISONER. See EXPENSE OF KEEPING PRISONERS. 
PROBATE MATTERS. See JURISDICTION, 1. 


PROMISSORY NOTE. See EQuiraBLe Lien, 1. PRINCIPAL AND 
SURETY. STATUTE OF FRAUDS, 2, 3. 
1. A promissory note was executed and indorsed as follows: 
** $1,418.24. GALVESTON, June 1, 1873. 
‘Six months after date I promise to pay to the order of myself 
Vou. LVI —45 
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PROMISSORY NOTE — continued. 
fourteen hundred and eighteen 24-100 dollars, value received, pay-- 
able at ——. 
(Signed) “J. BLUMENKRON, 
** Indorsed: 

“J. BLUMENKRON, 

‘* HERMAN HIRSCH, 

‘**S. HEIDENHEIMER.” 
The note was made for a debt from Blumenkron to appellant, a firm 
of which S. Heidenheimer was a member, and indorsed by the 
maker, and Hirsch, and 8S. Heidenheimer to secure an extension. 
Held, 

(1) On the face of the note as indorsed and delivered, Blumenkron 
was maker, and Hirsch and 8. Heidenheimer were indorsers. 

(2) The fact that Hirsch became a party to the note in its incep- 
tion and for the accommodation of Blumenkron did not make him 
liable otherwise than as indorser; nor is parol evidence admissible 
to show the intention with which he signed. 

(5) One who by regular indorsement becomes a party to commer- 
cial paper for accommodation, though done when the paper is made 
and before delivery, occupies a different position from strangers to 
the paper who write their names thereon. 

(4) Parol evidence is inadmissible to show that the indorser re- 
leased the owner of the note from obligation to use due diligence 
to enforce its collection, and a parol contemporaneous waiver of 
the right to notice cannot, under the statutes of Texas, be shown. 
Heidenheimer v. Blumenicron, 308. ° 


PROTEST. See TAXATION, 1. 


PUBLIC POLICY. See CONSTRUCTION OF STATUTES, 1. CONTRACT, 12. 
FRAUD, 4. 

PURCHASER. See Eguity, 1. Fravp, 1, 2, 3, 4. HOMESTEAD, 9. 
VOID AND VOIDABLE, 1, 2, 3. 

PURCHASER IN GOOD FAITH. 

1. One may be an innocent purchaser from the heir and takes the 
estate as against an unrecorded deed from the ancestor. Holmes v. 
Johns, 41. 

2. A deed containing a special warranty against all the world ex- 

J cept the government is one under which the vendee may claim as 
an innocent purchaser, if other incidents to support that claim 
exist. Id. 

8. A purchaser at execution sale, under a judgment against the 
husband, acquires title to the property purchased, if the same was 
acquired during coverture by deed, though executed to the wife, if 
the purchaser at execution sale had no knowledge as to whether the 
property was acquired by the separate means of the wife. Cline v. 

Upton, 319. , 
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QUAERE. See SHERIFF’S DEED, 2. 


QUO WARRANTO. 
1. See opinion for answer of respondent in a case of quo warranto 
to which a demurrer was erroneously sustained. Flatan v. The 
State, 93. 


RAILWAY COMPANY. See Damaces, 12, 13, 14. SrockHOLpER, 4, 
5, 6, 7, 8. 

. 1. The absolute grant, by deed, of right of way to a railway com- 

pany is not defeated by the failure of the company to comply with 

conditions on which the grant was obtained, there being no charge 

of fraud. G., H. &S. A. R’y Co. v. Pfeuffer, 66: 

2. When land is appropriated by a railway company in the con- 
struction of its road-bed, without recourse to the method pointed 
out for the condemnation of the same, the right of the owner to 
compensation is not waived by his standing by and permitting the 
company to construct its road over his land. Neither is his right to 
recover the land lost if the company refuses to make compensa- 
tion. Id. 

5. An action for damages against a railway company for injury 
resulting from running trial lines over land cannot be maintained 
by a subsequent purchaser. Id. 

4. One who executed an absolute grant of the right of way toa 
railway company, in consideration of one dollar paid, and of en- 
hanced value to result to his property by the construction of the 
road, claimed damages for the breach of a collateral verbal agree- 
ment by which a terminal depot should be established at a particular 
point, which was not done. Held, 

(1) That the measure of his damages would have no relation to 
the value of the land, but would be determined by the injury to the 
grantor, caused by the erection of » depot at another point, and the 
failure to deliver passengers and freight at the point agreed on for 
aterminal depot. Id. 

5. In an action for damages against a railway company on account 
of the wrongful arrest of a passenger on its train caused by the con- ’ 
ductor, it was alleged that the conductor was ‘* acting within the ~ 
scope of his authority.” Held, 

(1) It was competent to prove that in the performance of the act 
the conductor was acting within the sphere of his authority as con- 
ferred by the company, or under its instructions. G., H. &S. A. 
Ry Co. v. Donahoe, 162. 

6. The citation in a suit against an incorporated railway company 
described the company as a railroad company. Held, that there 
was no error in overruling a motion to quash the service. Id. 

7. The time-table of a railway company, which on its face 
announces that it is for the government and information of em- 
ployees only, and in terms reserves to the company the right to 
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RAILWAY COMPANY — continued. 
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vary therefrom at pleasure, is not admissible in evidence in a suit 
for damages against the company for not stopping the train at a 
place mentioned in the time-table, but at which no station was ever 
really established. Beauchamp v. I. & G. N. R’y Co., 239. 

8. It is the duty.of a person about to take passage on a railway 
train to inform himself when, where and how he can go and stop, 
according to the regulations of the railway company; and if he 
makes a mistake, not induced by the company, against which 
ordinary care in this respect would have protected him, he has no 
remedy against the company for the consequences. Id. 

9. By his ticket the passenger on a railway train acquires the 
right only to be carried according to the custom of the road. He 
has the right to go to the place which his ticket calls for on any 
train that usually carries passengers to that place, but he cannot 
insist on being carried out of the customary course of the road. Jd. 

10. A man whilst crossing the track of a railroad, at a public 
crossing, at night. was struck by the tender of a switch engine and 
fatally injured. Suit was brought alleging negligence on the part 
of the railroad company in various respects, and especially in the 
absence of sufficient lights. The answer of the company set up 
intoxication on the part of the man killed, making him unconscious 
of the danger: and that he recklessly attempted to cross the track 
in front of an approaching engine. Held, 

(1) The depositions of witnesses as to the arrangement of lights, 
etc., on another occasion, but on the same sort of a night, wee 
admissible if that arrangement had not been materially changed 
since the accident: but if such change had taken place, then those 
depositions would be irrelevant and inadmissible. 

(2) Where there was conflicting testimony as to whether a change 
of the lights, etc., had taken place, the court should not have 
excluded the deposition, but should have instructed the jury to 
disregard the evidence if they found that the surroundings had, in 
fact, undergone a material change. 

(3) That the sobriety or intoxication of deceased was a proper 
subject for the consideration of the jury in determining whether 
he exercised due care or not. H. & T. C. Ry Co. v. Waller, 331. 

11. The court was asked to instruct the jury that the failure of 
one about to cross a railroad track tolook each way for an approach- 
ing engine is negligence. Also if the train was running at such a 
rate of speed as would have enabled deceased to have seen and 
avoided it, then his unsuccessful attempt to do so in front of it was 
negligence. These charges took the question of contributory neg- 
ligence from the jury and were rightly refused. Jd. 

12. On the purchase of a railway company and its franchises 
under execution, the purchasers by circular letter offered to the old 
stockholders the privilege of participating on equal terms in the 
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RAILWAY COMPANY — continued. 








purchase, on payment of ten per cent. cash on their full paid-up 
stock within a specified time. Subsequently an act of the legisla- 
ture released the road from forfeiture, on condition that the com” 
pany should restore the original stockholders who had paid for 
stock to all the rights they were divested of by sale; provided, that 
if said stockholders failed to pay ten per cent. on the amount of 
their stock within a time specified in the act they should forfeit all 
rights under it. A stockholder paid in the ten per cent. on the 
amount of original stock which had been owned by him, but after 
the expiration of the time limited for its payment by the circular 
letter and the legislative act. Watered stock, under a general reso- 
lution of the company, was issued to him, eight shares of watered 
stock for one of old stock actually paid up, but he received no addi- 
tional new stock to cover the ten per cent. paid under circular letter 
and legislative requirement. In a suit to compel the issuance of 
stock to cover the ten per cent. paid, held, 

(1) That having paid up the ten per cent. after the time limited 
by the circular letter and legislative enactment, and received new 
stock in lieu of his original stock, he was not entitled to recover. 
Van Alstyne v. H. & T. C. Ry Co., 373. 

13. See statement of case and opinion for more full explanation 
of case. Id. 

14. The plaintiff holding an unsatisfied judgment against the 
trustees of the B. B. & C. sold-out railroad company, brought suit 
against the trustees and against the G., H. & S, A. R’y Co., which 
was indebted in a large amount to the former, alleging that this 
indebtedness constituted the only assets available for the satisfac- 
tion of her claim, asking judgment against the G., H. & S. A. R. R. 
Co. Twelve years had passed since the B. B. & C. company was 
sold out. The trustees made no answer. The G., H. & S. A. com- 
pany answered by a general demurrer and denial, and alleging in 
general terms that the debts of the sold-out company exceeded 
largely its assets. Held, 

(1) That from the lapse of time the presumption was that all the 
debts had been satisfied. 

(2) That from the silence of the trustees and the indefinite answer 
of the G., H. & S. A. company, the presumption was either that the 
debts had been satisfied, or that the assets were amply sufficient to 
pay all. 

(3) That such being the presumption, the suit by a single creditor 
to enforce payment of his judgment out of the trust fund was 
maintainable without attempting to make parties of other possible 
creditors. 

(4) That the answer set up no defense. 

(5) That the G., H. & S. A. Co. was protected, the trustees being 
parties to the suit. G., H. &S. A. Ry Co. v. Butler, 506. 
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RAILWAY COMPANY —continued. 


RATIFICATION. 
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15. A railway company made application for the right of way 
through certain streets of a town, which was refused, and after-' 
wards obtained permission to go through the same streets, by agree- 
ing to extend the road a certain distance beyond the town, and 
executed a bond in the sum of $50,000, as stipulated damages, 
conditioned for the faithful performance of their agreement. Under 
the statute in force at the time, the railroad company could have 
made application to the state engineer, and he could have designated 
a route through the town, not to interfere with the commercial 
interest or convenience thereof. The railroad company failed to 
perform its part of the contract and the city brought suit on the 
bond. Held, 

(1) That the consideration paid and furnished by the city was not 
illegal, and the city authorities had power over the subject matter of 
the contract. 

(2) The contract was not ultra vires as to the railroad company, 
the power to contract for the right of way being one of the neces- 
sary incidents to carry out the purposes of the charter. If the con- 
tract were ultra vires, such defense could not be set up when the 
railroad was already in the enjoyment of the fruits of it. The city 
had power to make such a contract. 

(3) That the amount named in the bond was stipulated damages, 
recoverable as such, and not a penaity; the damage from failure to 
perform the contract being incapable of accurate computation, and 
the amount having been agreed upon by both parties with a full 
«knowledge of all the facts. Jndianola v. G., W. T. & P. R’y Co.., 
594. 

16. After one railroad company has consolidated with another as 
allowed by their respective charters, and authorized and confirmed 
by legislative acts conferring ail rights, powers and privileges be- 
longing to either on the new company thus formed, ail liabilities of 
either can thenceforward only be enforced against, and in the name 
of, the consolidated company. Indianola R’y Co. v. Fryer, 609. 

17. The limitation of one year, placed by statute upon actions for 
injuries to the person of another, as assault, battery, wounding or 
imprisonment, applies to actions for injuries from accidents on 
railroads also, the classes above named being examples merely, and 
not intended to restrict the operation of the statute. Tobin v. H. & 
T. R’y Co., 641. 


1. Parties intending to ratify a contract must ratify it as an en- 
tirety, and this must be done while the other party thereto is living. 
The minds of the parties must meet at the time of the ratification, 
but when ratified the contract will relate back. Wooters v. Smith, 
198. 






















INDEX. 
RECONVENTION. See Damaags, 11. 
RECORDS. See PENcIL ENTRIES, 1. 
RELATION. See JUDGMENT LIEN, 2. RATIFICATION, 1. 
RELEASE. See INDORSER, 1. 


REMOTE DAMAGES. . 

1. A planter deceived by a druggist ina compound for destroying 
the cotton worm, whereby his crop was lost, cannot recover as 
damages the estimated value of the crop which might have been 
saved; such damages are too remote and conjectural. Jones v. 
George, 149. 


REPRESENTATIONS. 

1. The mere expression of an opinion is not a representation on 
which a party contracting is entitled to rely, and which, if found to 
be incorrect, will be sufficient to avoid the contract. Little v. Allen, 
133. 

RES ADJUDICATA. See Trespass To Try TITLE, 1. 

1. A final judgment was rendered in the supreme court, affirm- 
ing the judgment of the district court, which was for the recovery 
of an entire survey of land, to which the plaintiff who recovered, 
in her original petition, alleged title to but a one-half interest. The 
original petition which disclosed the interest of plaintiff in the 
former suit was not incorporated in the record, but a first original 
petition was inserted. Held, 

(1) That the former judgment must be regarded as res adjudicata 
with reference to rights asserted by parties defending in the former 
suit, who claimed a half interest in the survey. 

(2) In a proceeding to revise and set aside the former judgment, 
the facts stated in the petition (which will be found in the state- 
ment of the case) were not sufficient to entitle plaintiff to relief. 
Read v. Allen et al., 182. 

2. The good of society and the preservation of rights and good 
order require that when once the rights of parties have been 
determined by the ultimate tribunal provided by law for their 
adjudication, the same should pass from the field of strife forever; 
any other rule would fill the court with causes which have once 
been determined, and render all rights of property uncertain and 
the most solemn judgments a mockery. Crane v. Blum, 325. 


RESULTING TRUSTS. See Fravup, 4. Trusts, 4. 
RIGHT OF ACTION. See Hetrrs, 1. 


RIGHT OF WAY. See Damaaes, 1, 15, 16. Grant, 1. Ramway 
Company, 15. 
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RULES OF COURT. See ASSIGNMENT OF ERRORS, 2. JUDGMENT, 1. 


MOTION TO Dismiss, 1. PRACTICE IN DIstRICT CouRT, 3. 

1. An appeal bond, executed by plaintiff in the court below, which 
has been approved by the district clerk, the sureties on which 
were sureties on plaintiff's bond for costs, is sufficient to give the 
court jurisdiction in a case where the objection is waived by the 
failure of appellee to set it up in his motion within the time pre- 
scribed by the rules of.court. Rules of Supreme Court, 8 and 9. 
Saylor v. Marx, 90. f 

2. The rules of the supreme court with reference to the prepara- 
tion of transcripts are designed to facilitate business, and the viola- - 
tion of the same by the insertion of unnecessary matter or by 
repetition will subject the party in fault to have taxed against him, 
on motion of the opposite party, unnecessary costs thereby incurred. 
Blum v. Davis, 123. 


SEPARATE ACKNOWLEDGMENT. See ACKNOWLEDGMENT, 1. 


SEPARATE PROPERTY. See Fact Case, 3. HUSBAND AND WIFE, 1. 


1. The mere deposit of money by a husband to the account of 
his wife, a receipt for the same being taken in her name, does not 
of itself show that it was intended as a gift to the wife as her sepa- 
rate property. Wellborn v. O. F. B. & E. Co., 501. 

2. The husband having died, leaving a widow and two children, 
and no other property except a homestead and that deposit, held, 

(1) That a party to whom the widow had assigned the receipt 
showed no right to recover any part of the deposit as against the 
claims of creditors. Jd. 

3. The homestead may be established on the separate property of 
the wife, and when so established it is the homestead of the family 
protected by the constitution. Ball, Hutchings & Co. v. Lowell, 579. 

4. When the husband dies leaving the homestead so established, 
no allowance in lieu of a homestead is to be made. Id. 


SERVICE. See Raibway Company, 6. 


SET-OFF. 


1. In a suit upon a contract to recover the contract price for 
specific articles delivered to defendant, no set-off for unli quidate | 
damages, the right to which was assigned to defendant, and which 
accrued by trespass in procuring the specific articles, can be allowed. 
Parks v. Dial, 261. 


SHERIFF. See EXPENSE OF KEEPING PRISONERS. 





1. One elected to the office of sheriff who seeks an extension of 
the time provided by statute within which he shall qualify, by 
taking the oath of oftice and giving bond, must show some extraor- 
dinary reason why it should be granted. Flutan v. The State, 93. 
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SHERIFF — continued. 

2. If one elected to the office of sheriff neglects or refuses to 
give the bond required by the statute within the time prescribed by 
the statute, it is the duty of the county commissicners’ court for 
the county to declare the office vacant and to fill the vacancy by 
appointment. Id, 


SHERIFF'S DEED. 

1. Where an execution against the individuals composing a mer- 
cantile firm is levied on certain lots as the property of the firm, and 
the sheriff's deed conveys to the purchaser all the estate, right, title 
and interest of the firm, the interest of the firm being that which 
is sold, the interest or estate of an individual member of the firm 

* will not pass by the sale. Rogers v. Bradford, 630. 

2. No other or different right or interest than that actually levied 
on and sold actually passes by an execution sale. Quere. Is an 
execution sale void where the property levied on is owned abso- 
lutely by the defendant in execution, and only an undivided half 
interest therein is levied on and soid? Jd. , 

3. A levy and sale are void for uncertainty where the undivided 
half interest of R. & O. is levied on and sold, and R. and O. each 
individually own such undivided half interest. Id. 


SHERIFF'S SALE. See EXECUTION SALE, 1. 
STALE DEMAND. See RatLway Company, 14, 


STATUTE OF FRAUDS. See EVIDENCE, 9. 

1. The minor heir takes the estate cast by the death of the ances- 
tor, subject to be divested for payment of his debts, and free from 
being incumbered by any equities that may subsequently arise from 
improvements made under a verbal sale by the ancestor. The ver- 
bal agreement to convey, being in contravention of the statute of 
frauds. cannot be enforced on account of occupancy and valuable 
improvements made under it, after the death of the ancestor. 
Ryan v. Wilson, 35. 

2, One who signs a joint obligation with an understanding be- 
tween the principal, the payee and himself, that he is but a surety, 
and shall not be considered bound unless the name of another surety 
is procured to the obligation, is not bound by a subsequent verbal 
promise to pay. Loving v. Dixon, 7. 

3. In such a case, the condition on which the surety originally 
agreed to be bound never having been complied with, his second 
verbal promise would be but the promise to pay the debt of another; 
to enforce which, some consideration must be shown, The action 
could be only on the new promise, which should be averred and 
proved. Id, 


STATUTE OF LIMITATIONS. See LIMITATIONS. 
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STATUTES CONSTRUED. See ConstrRucTION OF STATUTES. COUNTY 





CLERK, 1. DISTRICT ATTORNEY. DtvoRcE, 1, 2. GARNISHMENT, 4. 
HErrs, 2, 4. Limitations, 4. TREsSPass TO Try TITLE, 1. 

1. The title to the homestead of the husband and wife, upon his 
death in 1863, he dying insolvent, and no constituent of the family 
other than the widow surviving him, vested in the widow, and a con- 
veyance of the same by her, made afterwards, vests the title in the 
purchaser. Rainey v. Chambers, 17. 

2. After the passage of the law of March 26, 1834, and up to the time 
when the constitution of the republic was adopted, all sales of land 
granted to settlers, and agreements for their sale before the issuance 
of title, were nullities. Holmes v. Johns, 41. 

3. One named as executor by a nuncupative will cannot be a wit- 
ness to establish it. His disability was not removed by art. 6826, 
Pasch. Dig. Watts v. Holland, 54. 

4. The fact that six months has not expired after the date of pub- 
lication of notice of the appointment of an assignee, under the 
provisions of the law regulating assignments for the benefit of 
creditors, approved May 24, 1879, can furnish no defense to an action 
brought against the assignee for the purpose of protecting and 
securing the estate for ultimate distribution. Blum v. Wetter- 
mark, 80. 

5. If at any time after executing bond an assignee under said act 
misapplies assets confided to his care for the benefit of creditors. 
whether through negligence or fraud, the creditors may maintain 
an action against him to preserve the trust estate. In such case it 
is immaterial whether the assets misapplied were scheduled in the 
assignment or not, if the property belonged to the assignor, and 
was received by the assignee as a part of his estate. Id. 

6. It is not necessary that such action should be brought in the 
name of the assignee, under the ninth section of the act, but it may 
be brought by any of the creditors in their own names for the 
benefit of all. Id. 

7. The statute requiring a party elected to office to qualify within 
a prescribed period of time, will be construed as directory only in a 
ease where, from reasons beyond his control, he cannot qualify 
within the time allowed; but such construction will not be given in 
a case of neglect or refusal to qualify. Flatan v. The State, 94. 

8. Art. 3400 of the Revised Statutes does not confer on judges of 
the district court exclusive jurisdiction to declare vacant an office 
to which one has been elected, when he has refused or neglected to 
qualify by taking the oath and executing the statutory bond. Id. 

9. Under the statute of 1876 pertaining to the powers and duties 
of executors and administrators, the same rule obtained in regard to 
the he‘rs joining in a suit involving title to land that did under the 
act of 1848. Neither act required it. Zacharie v. Waldrom, 116. 
10. The construction heretofore given to the statute requiring the 
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STATUTES CONSTRUED — continued. 

will, if not wholly written by the testator, to be attested by two 
credible witnesses, which makes the word credible identical in mean- 
ing with the word competent, reaffirmed. Brown v. Pridgen, 124. 

11. Though under the statute (R. S., art. 1198, subdiv. 13) asuit may 
be brought for the partition of land in any county in which one of 
the defendants may reside, yet if in the petition it be shown that the 
defendants assert an adverse title, and there be a prayer for the re- 
covery of title, the suit must be brought in the county where the 
land is situated. Stark v. Burr, 150. 

12. The provisions of the Revised Statutes making judgments 
operate as liens from the date of their record, considered in con- 
nection with section 5 of the final title of the Revised Statutes, are 
held to be prospective in their operation. A judgment rendered 
before the adoption of the Revised Statutes, though only aftirmed 
on appeal after that adoption, was not required to be recorded in 
order to preserve its lien. Woodson v. Collins & Douglass, 168. 

13. When a party suing for a debt, and claiming also a vendor's 
lien, obtains judgment for the debt, and appeals from that judg- 
ment because of the failure to allow the lien claimed, such appeal 
suspends the right to issue execution. The judgment lien is not 
extinguished by the failure to issue execution, nor by the appeal; 
but, on the affirmance of the judgment, relates back to the original 
judgment. Id. 

14. A judgment against one of several joint contractors merges 
the contract, and thereby defeats an action thereon against the 
other parties thereto, at commonlaw. But under the statute (R.%., 
1256) a different rule prevails; a discontinuance may be entered 
as to a co-defendant not served without affecting his liability in a 
subsequent action; and the same rule applies to parties who might 
have been made parties, but were not joined in the suit. Wodoters 
v. Smith, 198. 

15. Only such parties as are liable as indorsers, guarantors or 
drawers of accepted bills are exempt from the operation of the rule 
above announced, Id. 

16. The statute requiring the instructions to the jury to be in 
writing is directory, and a violation thereof cannot be assigned as 
error. G., BH. &S. A. Ry Co. v. Dunlavy, 256. 

17. With the policy of a law the courts have but little concern. 
In construing a law the legislative intention’ should be ascertained 
from its language in connection with the every-day wants and busi- 
ness of the peopie for whose government the same was enacted. 
That being ascertained and applied, the duty-of the court is per- 
formed whether the policy thereby subserved be good or bad. Pool 
v. Wedemeyer, 287. 

18. Art. 3166 (R. S.) having reference to verbal contracts, does not 
require that the terius of a verbal contract shall be set out with the 
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STATUTES CONSTRUED — continued. 





bill of particulars to be recorded, but on the contrary it was never 
intended that verbal contracts should be set out, or that contracts by 
law implied from the acts of the parties should be put into words 
and recorded. Id. 

19. When an account is filed under the statute to secure a me- 
chanic’s lien under a verbal contract, if it states that the work was 
done at the request and with the approval of the party to be 
charged, it is a sufficient compliance with the statute. Jd. 

20. When an entire job is done under contract, the same reason 
and necessity do not exist for giving the various items of work or 
material as would in a case where there was no express contract for 
doing the entire job for a sum certain. Jd. 

21. There was an express verbal contract to paint a house for $405. 
The mechanics made out, filed and recorded under the statute the 
following account: 

** GALVESTON, March 1, 1874. 
* Mr. Sandford — 
‘To WEDEMEYER & SCHULTE, Dr. 
“HOUSE AND SIGN PAINTERS, GLAZIERS, GRAINERS AND PAPER- 
HANGERS. 
**To painting house of Mr. Pool, in and outside, two coats 
Held: 


(1) It was unnecessary to set forth each item of work: the con- 


tract being for the entire job for a sum certain, the whole was 
properly aggregated in one item. 

(2) The fact that the account did not bear the exact date when 
the work was completed was immaterial. Jd. 

22. By mental distress of a juror, occasioned by sickness in his 
family or of others demanding his presence at home or elsewhere. 
he is not ‘disabled from sitting,” within the meaning of the phrase 
as used in article V, section 15 of the constitution, so as to empower 
the remainder of the jury to render the verdict over the objections 
of either party. H. & 7. C. Ry Co. v. Waller, 331. 

23. Under the act of 1867, a bankrupt’s discharge cannot be 
impeached in a state court for fraud or any of the causes which 
would have prevented the United States district court from grant- 
ing the discharge. Brown v. Causey, 3540. 

24. Before the adoption of the Revised Statutes, while county at- 
torneys were required to perform certain duties which might be per- 
formed by district attorneys, there was no law expressly requiring 
district attorneys to perform the duties imposed upon county attor- 
neys. Spencer v. Galveston County, 384. 

25. Under the act of August 21, 1876, and the laws in force prior 
thereto, it was not the duty of a district attorney to institute suit 
upon a defaulting county treasurer’s bond. Id. 

26. See opinion for the construction of the statute concerning the 
making out and transmitting a transcript to the district court in 
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STATUTES CONSTRUED — continued. 

case of appeal thereto from the county court. Ball, Hutchings & 
Co. v. Lowell, 579. 

27. Where locations made on Galveston Island between August 
12, 1870, and May 16, 1871, were patented under the provisions of 
the act of August 19, 1876, held, 

(1) That whether the locations were valid or not when made, they 
were validated by the act of 1876, and that prima facie the pat- 
entees were vested with a good title. Franklin v. Tiernan, 618. 


STIPULATED DAMAGES. See DAMAGEs, 16, 
STOCKHOLDER. 


1. Ina suit to establish the former existence, validity and contents 
of a certificate of stock in a joint stock company, its loss, owner- 
ship, and the plaintiffs’ rights under it, which was brought in 1878, 
it was shown that the stock was issued to the ancestor of plaintiffs 
in 1841, and still stood in his name on the books of the company. 
The court found that the certificate had been lost, and the plaintiffs, 
as heirs of the original owner, owned it. Held, 

(1) The judgment of the court decreeing the ownership of the 
certificate to be in plaintiffs on the facts found was proper. 

(2) Such a judgment must provide for ample indemnity to the 
company against all risks that the certificate, which was transfer- 
able by indorsement, might be found, and its ownership be found in 
another. 

(3) On account of the value of the certificate being fluctuating, 
from $150 to $10,000, and the necessity for a continuing indemnity 
to the company against loss, the cause should remain upon the docket 
of the court below until from lapse of time or otherwise all risk 
that the company might be held liable on the original stock had 
ceased, Galveston City Co. v. Sibley, 269. 

2. On the purchase of a railway company and its franchises 
under execution, the purchasers by circular letter offered to the old 
stockholders the privilege of participating on equal terms in the 
purchase, on payment of ten per cent. cash on their full paid-up 
stock within a specified time. Subsequently an act of the legisla- 
ture released the road from forfeiture, on condition that the com- 
pany should restore the original stockholders who had paid for 
stock to all the rights they were divested of by sale; provided, that 
if said stockholders failed to pay ten per cent. on the amount of 
their stock within a time specified in the act they should forfeit all 
rights under it. A stockholder paid in the ten per cent. on the 
amount of original stock which had been owned by him, but after 
the expiration of thie time limited for its payment by the circular 
letter and the legislative act. Watered stock, under a general reso- 
lution of the company, was issued to him, eight shares of watered 
stock for one of old stock actually paid up, but he received no ad- 
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STOCKHOLDER — continued. 


ditional new stock to cover the ten per cent. paid under circular 
letter and legislative requirement. In a suit to compel the issu- 
ance of stock to cover the ten per cent. paid, held, 

(1) That having paid up the ten per cent. after the time limited by 
the circular letter and legislative enactment, and received new 
stock in lieu of his original stock, he was not entitled to recover. 
Van Alstyne v. H. & T. C. Ry Co., 273. 

3. See statement of case and opinion for more full suplanation of 
case. Id. 

4. After a sale of stock in a railroad company by the owner to 
whom the certificate had issued, the sale being evidenced by assign- 
ment and delivery of the certificate, and after the purchaser had 
surrendered said certificate to the company and received in lieu 
thereof a certificate in his own name, the transaction being properly 
evidenced on the books of the corporation, the original certificate 
and the rights of the original owner were extinguished, so that a 

“subsequent assignment of said stock by said original owner to 
another party would pass no right or title thereto. H. & T. C. Ry 
Co. v. Van Alstyne, 439. 

5. If by mistake a new certificate of stock has also issued to the 
second assignee, he not being a purchaser for value and without 
notice, will not be entitled to the rights of an owner of stock. Id. 

6. It seems that this is so, although the first purchaser was the 
secretary of the company, and as such by mistake issued the cer- 
tificate to the second assignee. Jd. 

7. The second assignee, being a director of the company and in a 
position to know its affairs, cannot avail himself of the mistake. Jd. 

8. The railroad company had resolved to increase its stock eight- 
fold, by substituting for the original certificates new certificates on 
the basis of eight for one; held, that a suit by the second assignee 
to enforce his right to these new certificates was substantially a suit 
for specific performance. Jd. 


STORAGE. 





1. If a corporation whose business is the storing and compressing 
of cotton specifies its rates of charges and gives notice to a customer 
in advance, and the latter afterwards makes use of its warehouse, 
he thereby assents to the proposed charges, and cannot refuse to pay 
them upon the ground that they are more than is reasonable or 
customary. Seeligson v. Taylor Compress Co., 219. 

2. The above proposition is true, notwithstanding a general pro- 
test against the rates charged, and notwithstanding the fact that 
this and similar companies afforded the only place for storage, and 
it was, to that extent, a case of necessity for the plaintiff. Jd. 

3. Where cotton is stored, the rates being so much in case it is 
both stored and compressed, but in case of its removal uncompressed 
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STORAGE — continued. 
a certain additional charge for storage, the contract is supported by 
a valid consideration, and enforceable. Id. 

4. A corporation chartered to store and compress cotton is under 
no obligation, by reason of its charter or otherwise, to store cotton 
not designed to be compressed on the same terms as cotton designed 
to be both stored and compressed. Id, 

5. Such a contract as that above referred to is not against public 
policy. In the absence of legislation to that effect, parties, the 
character of whose business does not subject their property and 
services to public use, do not do so by combining, though enabled 
thereby to exact unreasonable charges for the services rendered, Id. 


SUBROGATION. 

1. The plaintiff in the present action, though subrogated to the 
judgment lien, and though the judgment bore ten per cent. inter- 
est, was entitled to only the legal rate of interest on the purchase 
money paid out by him. Burns v. Ledbetter, 282. 


SUBSEQUENT PURCHASER. See DAMAGEs, 2. 
SUPERIOR TITLE. See VENDoOR’s LIEN, 1. 


SUPERSEDEAS. See AppeaL Bonn, 3, 4,5. JUDGMENT LIEN, 2. 

1. The filing of a petition in error by an executrix. and its service 
on the officer, having a writ of possession issued under the judgment 
against her operates as a supersedeas, and the subsequent execution 
by that ofticer of the writ of possession is an abuse of the process 
of the court, which, as between the parties, may be corrected by 
motion, if the same be filed in a reasonable time. McFarland v. 
Mooring, 118. 


SURETY. See HomestTeap, 12 


TAXATION. See ASSESSMENT. 

1. That a city tax collector. in his receipt, states the payment of 
an assessment on lands to have been made under protest, does not 
affect the character of the payment as voluntary or involuntary, 
where the lands have already been sold under the law regarding 
delinquent tax-payers, and bought by the city, and the payment is 
afterwards made in pursuance of an agreement between the former 
owner and the city. Galveston City Co. v. Galveston, 486. 

2. The proposition of a property owner to pay such assessment if 
the city would remit the interest and penalty allowed by law, though 
the right be reserved to resort to the courts should he thereafter 
tind occasion, evidences a voluntary payment. Jd. 

3. A protest to be effectiye should refer specifically to property 
claimed to be illegally taxed, and not generally to property admitted 
to be legally taxed as well as the former. Id. 
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TAXATION — continued. 
4. The payment of an illegal demand by a party with full knowl- 
edge of the facts, except in case of necessity, as to protect one’s 
person or property, is deemed voluntary. Id. 


TENANT. See IMPROVEMENTS IN Goop FAITH. 


TENANT IN COMMON. 

1. The deed of a tenant in common toa specific portion of the 
common property is not void, but will be respected so far as it may 
be consistent with the rights of co-tenants. Camoron v. Thur- 
mond, 22. ° 

2. One tenant in common cannot maintain an action of trespass 
quare clausum fregit without joining his co-tenants in the suit. 
Parks v. Dial, 261. 

3. See opinion for a charge of court affecting the right of action 
of a tenant in common, held erroneous. Td. 


TRANSCRIPT. See RULES OF CoURT, 2. STATUTES CONSTRUED, 26. 
1. See opinion for the construction of the statute concerning the 
making out and transmitting a transcript to the district court in 
case of appeal thereto from the county court. Ball, Hutchings & 

Co. v. Lowell, 579. 


TRESPASSER. See IMPROVEMENTS IN GOOD FAITH. 
TRESPASS QUARE CLAUSUM FREGIT. See Partres, 3. 


TRESPASS TO TRY TITLE. See ASSIGNMENT OF ERRORS, 2. Com- 
PROMISE, 1, 2. DESCRIPTION, 1. JUDGMENT, 7. NEW TRIAL, 2. 
TRIAL BY JURY, 5. VENUE, 1. WARRANTY, 2. 

1. In an action of trespass to try title the defendant set up a pre- 
vious judgment obtained against the tenant of the present plaintiff, 
and claimed that the same was conclusive against him. Held, 

(1) That notwithstanding articles 4789 and 4790 of the Revised 
Statutes, directing that where the premises are occupied the person 
in possession shall be the defendant, and, where that person is a 
tenant, authorizing the landlord to make himself a party or be 
made a party on motion of the tenant, yet where the landlord is 
not a party, and has no notice of the pendency of the suit, he is 
not bound. | 

(2) The petition and judgment in such previous suit against a ten- 
ant are inadmissible as evidence to defend the action by the land- 

lord; to treat them as conclusive against the plaintiff in such action 

is error sufficient for reversal. 
(3) That such previous suit stopped the running of the statute of 
limitations in favor of the landlord as to an undivided half interest 
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TRESPASS TO TRY TITLE — continued. 
sued for; but this did not apply to the remainder, to which no claim 
was there made. 

(4) Where the landlord’s possession has been sufficient to give him 
title by limitation as against any other part owner than the plaintiff 
in the previous suit, it is error to award to that plaintiff exclusive 
possession of the entire premises. 

(5) It seems that though such possession be insufficient to give 
title by limitation, it may be sufficient to protect the party from 
being ejected as a mere trespasser by a part owner suing only in his 
own behalf. Read v. Allen, 176. 

2. One having sued for the whole of a tract of land may never- 
theless recover an undivided interest. Williams & Guyon v. Davis, 

’ 250. 

3. A plea in trespass to try title which sets up title as resulting 
from a parol gift of the land in controvetsy, which fails to allege 
that the alleged donee made valuable improvements on the land, is 
bad on demurrer. Montgomery v. Carlton, 361. 

4, When the plaintiff has proved a prima facie legal title in him- 
self, and the evidence of defendant does not establish title in him, 
it is proper for the court to instruct the jury to return a verdict 
for plaintiff. Jd. 

5. A defendant in an action of trespass to try title who makes im- 
provements on the premises after suit brought, no matter what his 
intention may have been as to their removal, has no more right to 
claim that he acted in good faith than a mere trespasser. This is 
so though he may have sequestered and repievied the premises; 
and no tenant of his having notice of the suit has any greater 
rights than himself. JZenderson v. Ownby, 647. 


TRIAL BY JURY. 
i. A term of court began on the 3d day of the month, and the 
docket was called for default, and to enable parties te demand 
juries during the call on the 7th. No jury was demanded by coun- 
sel in the cause (they being present) for either party when the case 
was called. After the call was completed, and the jury cases were 
set for a future day, the non-jury causes were called for trial, and 
plaintiff's counsel applied for a continuance, which being overruled, 
they demanded a jury. Held, that the application for a jury came 
; too late. Hunt v. Makemson, 9. 

2. By mental distress of a juror, occasioned by sickness in his 
family or of others demanding hig presence at home or elsewhere, 
he is not “disabled from sitiicz,” within the meaning of the phrase 
as used in article V, section 13 of the constitution, so as to empower 
the remainder of the jury to render the verdict over the objections 
of either party. H. & T. C. R’y Co. v. Waller, 33i. 

8. The fact that the father of a jury commissioner is or has been 
Vout. LVI— 46 
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AL BY JURY — continued. 

« party to the suit, or that the commissioner is a merchant doing 
business in the vicinity of the land in litigation, and several of the 
defendants trade with him, are neither of them objections which 
disqualify a commissioner or good ground for quashing the panel of 
petit jurors. Veramendi v. Hutchins, 414. 

4. That a juror lives upon the land involved so as to be interested 
in the particular suit, or is related within the third degree to any of 
the parties, is a sufficient objection against him individually, but 
does not require the quashing of the panel. Id. 

5. In an action of trespass to try title to land patented to J. S. G., 
the grantee of the certificate, and when the plaintiff claims under 
a transfer of the certificate signed J. J. G., there being no evidence 
of the identity of J. S. G. and J. J. G., it is error for the court to 
assume that identity in its charge; and an assignment of error that 
the court erred in that charge, setting it out, is sufficiently specific. 
Golden v. Patterson, 628. 


TRUSTS. See RAILWAY COMPANY, 14. 


1. A child whose father purchases land and pays for the same 
with money which he owes the child, taking title in the name of a 
third party with his knowledge and consent, may recover the 
property, though the father may at the date of the purchase have 
been in failing circumstances, and intended by the purchase to 
prefer the child to other creditors. Eastham vy. Roundtree, 110. 

2. If such a purchase, with the title thus conveyed, was intended 
by the father as an advancement, the child would be entitled to re- 
cover the property only if the advancement was not to the preju- 
dice of existing creditors. Jd. 

3. If a father in failing circumstances, with a view of secreting 
his property, shall invest in land, taking title thereto in the name 
of a third party with his consent, and on the trust that he wiil 
hold one-half interest in the same as an advancement for the child 
of the purchaser, the title having vested in the third party, a court 
will not divest it to enforce the trust at the suit of the child. 
though the child did not participate in the fraud and had no’ 
knowledge thereof. Jd. 

4. No resulting trust can spring from an act contrary to public 
policy ora statute. Jd. 

5. D. conveyed his headright league to R., who, however, claimed 
one-half, holding the other half in trust for D. H. having verbally 
agreed with D. to buy his half of the league, applied to R. and ob- 
tained from him an agreement to divide the land as soon as practi- 
cable, the agreement reciting, ‘‘ Now we, the parties above named, 
having been purchasers of said land from said L.” H., who had 
never paid D. for the one-half league, sold it by tithe bond to B., 
und the latter conveyed it to T. B., who procured an order from the 
probate court directing the executors of R. to convey to him all the 
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TRUSTS — continued. 


interest of R.’s estate in the one-half league. This conveyance was 
made, and T. B. subsequently conveyed to plaintiff. Held, 

(1) That the agreement between R. and H. passed no title. 

(2) That the agreement shows on its face that H. only claimed 
through a purchase by R. and H. of D., and shows, therefore, that 
he was not a bona fide purchaser for value from R. 

(8) That the decree, and the conveyance in obedience to it, being 
based on this agreement, the plaintiff's vendor, in whose chain of 
title these constituted a necessary link, was charged with notice 
that H. had only such right as was derived from D., and had none 
by purchase from R, 

(4) That the heir of D. not having been a party to the proceeding 
in the probate court, was not affected thereby. 

(5) That although the decree and conveyance vested the legal title 
in T. B., he held it in trust for D., unless he had acquired the equi- 
table interest of D. or his heir. 

(6) That a charge which assumed that there was a secret trust in 
regard to the land between H. R. and D. was erroneous. A sale by 
H. to D. was necessary to the existence of such a trust, and the 
fact of such asale was an issue for the jury. 

(7) At the time of the conveyance to plaintiff there was on record 
a conveyance from the heir of D. to one-half the league, under 
which defendants claimed. This was constructive notice to plaintiff. 
Simmons v. Dinsmore, 404. 

6. The defendant in the trial of the right of property made a 
trust deed to certain land to his sureties on the claim bond, empower- 
ing the sale of the land in case he should fail to pay off or otherwise 
satisfy the bond at its maturity. Held, 

(1) When judgment was rendered against him and he failed to 
satisfy the bond, the contingency which authorized the sale of the 
land had happened. 

(2) Parties claiming under a superior outstanding title on the 
ground of want of notice of the trust, must, in order to defeat the 
trust deed, show themselves to have been bona fide purchasers 
without notice and for valuable consideration paid before such 
notice. 

(83) Where the evidence was that part of the consideration was 
paid before notice of the trust, but the amount so paid was not 
shown, it is insufficient to establish the defense of bona fide pur- 
chasers without notice. Morton v. Lowell, 643. 


ULTRA VIRES. See DamaGeEs, 16.. 


UNLIQUIDATED DAMAGES. See SET-OFF, 





USAGE. See INSURANCE COMPANY, 1. 
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USURY. 


1. When the rate of interest was not limited by law, a note was 
given for $800, with interest at the rate of twenty per cent. per an- 
num. A partial payment was afterwards made and a new note 
given for the principal and unpaid interest, amounting to $960, with 
interest thereon at the same rate, the law having in the meantime 
made a greater rate than twelve per cent. usurious. Held, 

(1) That the second note was not a mere renewal of the previous 
one, but was a new and illegal contract by reason of the excessive 
rate of interest charged on the previously accrued interest. Watson 
v. Mims, 451. 


VALUABLE CONSIDERATION. See CoMPROMISE, 3. 


VALUABLE IMPROVEMENTS. See StaTuTE OF FRAUDS, 1. 


VARIANCE. See RarLway Company, 6. 


VENDOR AND VENDEE. See Homesteap, 2. VENDOR’s LIEN. 


1. The fact that a vendor fails torestore purchase money paid on 
a sale prohibited by law, and therefore void, raises no equity in the 
purchaser entitling him to an enforcement of the contract; other- 
wise the law itself would be defeated. Holmes v. Johns, 41. 

2. The rule that where a vendor has no title at the date of sale, 
any title afterwards obtained by him will inure to the benefit of the 
purchaser, does not apply if the sale was prohibited by law. Jd. 

3. A judgment which determines in favor of a vendee the valid- 
ity of a deed operates asa conclusive bar, in favor of the vendee 
and those claiming under him, to any claim by the vendor or his 
heirs to any property the title to which purported to pass by such 
deed, until such judgment is reversed or in some manner set aside. 
Webster v. Mann, 119. 

4. If, at the time of the execution of a deed absolute on its face, 
a mortgage be executed to secure the payme.t of purchase money, 
the vendor may, when default is made in payment of the purchas> 
money, as between the vendee and himself, disregard the deed and 
make a valid conveyance of the land to another. Such subsequent 
conveyance would vest title in the purchaser, except as against one 
purchasing from the first vendee without notice actual or construct- 
ive of the mortgage. Thompson v. Westbrook, 265. 


VENDOR’S LIEN. See County CLERK, 3. 





1. B. sold real estate, giving bond for title, and taking mortgages 
on other property to secure payment of purchase money notes. The 
purchaser sold the property, and indorsed the purchase money notes 
given to him to one who sued him as indorser. Prior to bringing 
suit the plaintiff had intervened in another suit brought by the 
holder of the notes given to B. for the property, and consented to 
judgment establishing the priority of B.’s lien, and that the properiy 
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VENDOR'S LIEN — continued. 
sold should be first subjected to the payment of B.’s notes before 
subjecting the other mortgaged property. In the subsequent suit 
against the purchaser from B., as indorser of the notes executed to 
him, held, 

(1) The defendant was not released from liability by plaintiff's 
failure to enforce the vendor's lien resulting from the second sale 
as the superior lien on the property. 

(2) The title not having passed from B., his vendor’s lien existed 
notwithstanding the mortgage on other property, and continued 
until the purchase money was paid, or foreclosure and sale. It 
was the superior lien on the property, and continued until pay- 
ment. 

(3) In default of payment, B. could repossess the property or sell 
it to another. 

(4) When a contract for the sale of land is executory, the same 
presumption that a lien for purchase money is waived by taking 
other security does not exist which obtains when the title has 
passed. Rogers v. Blum, 1. 


VENUE. * 

1. Though under the statute (R. S., art. 1198, subdiv. 13) a suit 
may be brought for the partition of land in any county in which 
one of the defendants may reside, yet if in the petition it be shown 
that the defendants assert an adverse title, and there be a prayer 
for the recovery of title, the suit must be brought in the county 
where the land is situated. Stark v. Burr, 130. 


VERBAL AGREEMENT. See Statute or FRAvpDs, 1. 


VERDICT. 

1. Ina suit for damages in which both actual and exemplary 
damages were claimed, the verdict was for $150 actual damages, 
and for $237.50 “for insult.” Held, the verdict by its terms ex- 
cluded the idea that a larger sum than $150 for actual damages was 
intended. G., H. &S. A. R’y Co. v. Dunlavy, 256. 


VOID AND VOIDABLE. See PRacTICE IN District Court, 13. 
; 1. Where an appeal is taken under article 1493 , Pasch. Dig., by 
| the provisions of which execution may issue and property be seized, 
: but no sale can be made pending the appeal, if nevertheless th» 
officer sells, the purchaser at this void sale is entitled to be refunded 
the purchase money, the same having been applied to the satisfac- 
tion of the judgment. Burns v. Ledbetter, 382. 

2. The above proposition holds true although the purchaser was 
the attorney of the judgment plaintiff, and procured the issuance 
of the execution. Jd. 
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VOID AND VOIDABLE — continued. 
3. In this case the execution conferring no authority to sell, and 


for that reason, there being no valid sale, the maxim caveat empicr 
does not apply. Id. 


VOLUNTARY PAYMENT. See Taxation, 4, 


WAIVER. See APPEAL Bonn, 1. DamaaGess, 1. Promissory NOTE, 1. 
VENDOR’sS LIEN, 1. 


WAREHOUSE CHARGES. See Contract, 8, 9. 


WARRANTY. See CAVEAT Emptor, 1, 2. INNOCENT PURCHASER, 2. 
INSURANCE COMPANY, 8. 

1. The legal effect of a deed which contains « covenant that the 

vendor has title to the land by regular chain of transfer from the 

. original grantee, and warrants against the claim of any person 
claiming under the same, is not materially different in its legal effect 
from a general warranty deed. Little v. Allen, 133. 

2. When a deed is made under an agreement to compromise con- 
flicting claims to the land, the fact that the grantee had, at the date 
of the execution of the deed, title to the land by limitation, cannot 
be set up as such an outstanding title as would defeat the warranty 
contained in the deed, so as to defeat the payment of money which 
the agreement stipulates shall be paid by the grantee. Id. 


WILL. See NUNCUPATIVE WILL. PRACTICE IN DISTRICT CouRT. 

1. Real estate cannot be devised by nuncupative will. Watts v. 
Holland, 54. 

2. In a proceeding to establish a nuncupative will between the 
party claiming to be executor under it and the heirs, as contestants, 
in which a fraudulent combination was charged as existing between 
the party claiming tu be executor, who was himself a witness, and 
the other witnesses to the will, it is the right of the contestants to 
have the witnesses placed under the rule so that they should not 
hear the testimony of each other. A refusal to place the witnesses 
under the rule in such a case, if requested, is cause for reversal. 
The discretion ordinarily confided to the judge is subordinate to 
law which confers the right to have the rule enforced. Id. 

3. A married woman may dispose of her property by will, sub- 
ject to the liability of her community property for the payment of 
community debts. Brown v. Pridgen, 124. 

4, The construction heretofore given to the statute requiring the 
will, if not wholly written by the testator, to be attested by two 
credible witnesses, which makes the word credible identical in 
meaning with the word competent, reaffirmed. Id. 
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WITNESS. See Divorce, 1,2. NuncupaTive WILL, 2. 

1. A defendant who, ina suit for property brought by an admin- 
istrator, disclaims all interest, is a competent witness to acts and 
conversations of the decedent affecting the title. Hastham v. 
Roundtree, 110. 

2. The offense of forgery renders the one guilty of it so infa- 
mous as to disqualify him from testifying in a court of justice. 
And if his deposition be taken after indictment for that offense, 
though before conviction, it cannot be read in evidence if objected 
to. Webster v. Mann, 119. 


WRIT OF ERROR. See JURISDICTION, 8. PRACTICE IN SUPREME 
CouRT, 7. 


WRIT OF POSSESSION. See Certainty, 1. InJuncTIOoN, 1. LAnp- 
LORD AND TENANT, 1. PLEADING, 3, 4. TRESPASS TO TRY TITLE. 1. 

1. See this case for facts authorizing a writ of injunction to re- 
strain the execution of a writ of possession against one not a party 

to the proceeding in which.the judgment was rendered. Jeffus v. 
Allen, 195. 








